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UNITED STATES VS. FILODEMO G. BALANCE 

I 

| 

A Supreme Court of the District of Columbia! 

Filodemo G. Balance, plaintiff 

vs. No. 73335, At l^tw 

United States of America, defendant 

i 

j 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of thb District of 
Columbia, at the city of Washington, in said District, ^t the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Amended Declaration 

Filed May 8, 1031 i 

i 

i 

i 

In the Supreme Court of the District of Columbia 

Filodemo G. Balance, plaintiff 

vs. 

United States of America, defendant 

Comes now the plaintiff, and b} T leave of court first obtained, files 
this his amended declaration, and for cause of action against the 
defendant says that while employed as a soldier in the Army of the 
United States, he made application for and was granted! a contract 
or policy of war risk insurance, by the terms of which said policy 
said defendant, through its lawful agents and officers, j contracted 
and agreed to pay to plaintiff in event he became permanently and 
totally disabled from following a gainful occupation within the life 
of said policy the sum of $10,000 in equal monthly instalments of 
$57.50 each, and for that while said policy was in full force and effect, 
plaintiff having performed fully his part of the said contract and 
having paid all premiums due and payable thereon, he became and 
was, on the 17th day of May, 1919, permanently and totally disabled 
from following a gainful occupation, which said permanent and 
total disability has been continuous from said date to tjhe present 
time, and that he is now permanently and totally disabled; that 
because of said permanent and total disability he is entitled to have 
and receive from the defendant under the terms of said policy the 
aforesaid monthly instalments of $57.50 each from said 17th day of 
May, 1919, to the date hereof; that he has made frequent 

2 requests and demands of defendant, through its officer and 
agent, the Director of the U. S. Veterans’ Bureau, that he be 

rated as one permanently and totally disabled since said 17th day of 
May, 1919, and paid the insurance instalments due him as one 
permanently and totally disabled, but that the said defendapt, through 
its agent and officer aforesaid, said Director of the United States 
Veterans’ Bureau, has constantly refused and now refuses to rate him 
as one permanently and totally disabled during said period bf time or 
to pay him said instalments of insurance due him oveb the said 
period of time; wherefore, a disagreement existing between the 
plaintiff and the defendant, through its officer and agent, thb Director 
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of the U. S. Veterans’ Bureau, plaintiff prays that he recover from 
said defendant at the rate of $57.50 per month commencing May 
17th, 1919, and continuing until the date of entry of Judgment 
herein. 

Filodemo G. Balance. 

Subscribed and sworn to before me this 8" day of May, A. D. 1931. 

Frank E. Cunningham, 

Alf. G. Buhrman, Asst. CZk. 

Leave to file granted; pleas already filed to stand. May 8, 1931. 

J. W. Cox, Justice . 

3 Pleas 

Filed January 30, 1928 

•/ s 

******* 
defendant’s first flea to the amended declaration 

Now comes the defendant, the United States of America, by its 
attornev, Pevton Gordon, United States attornev. in and for the 
District of Columbia, and for its first plea to the amended declara¬ 
tion filed herein savs: 

That the plaintiff ought not to have or maintain this action 
against the defendant, for that it appears from the amended declara¬ 
tion herein that the right to maintain said action accrued on, to wit, 
the 17th day of May. 1919, more than three years prior to the 
institution of this suit. 

defendant’s second plea to the amended declaration 

Now comes the defendant, the United States of America, bv its 
attornev, Pevton Gordon. United States attornev. in and for the 
District of Columbia, and for its second plea to the amended declara¬ 
tion filed herein savs: 

1. Defendant admits that Filodema G. Balance, plaintiff herein, 
while employed as a soldier in the Army of the United States, made 
application for and was granted a contract of war risk term insur¬ 
ance in the amount of $10,000. 

2. Defendant admits that all premiums due and payable on said 
contract were paid to and including the month of May. 1919. 

3. Defendant denies that the plaintiff became and was on the 
17th day of May, 1919, permanently and totally disabled. 

4. Defendant denies each and every other material allegation of 
the amended declaration, except that the defendant admits that 

there is a disagreement between the Director of the United 

4 States Veterans’ Bureau and the plaintiff herein as to his 
claim for insurance installments. 

Of counsel: 

Peyton Gordon, 

1 United States Attorney. 

John W. Fihelly, 
Assistant United States Attorney . 

A. Hinderliter, 

Attorney , U. S. Veterans ’ Bureau. 
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Note of issue 
Filed April 24, 1928 


* * * 


* * 



* 


Title of this cause is: Filodema G. Balance. Old Savbrook, Conn., 
plaintiff, vs. "United States of America, defendant. 

Attorneys for the respective parties are: Robert H. McNeill and 
John W. Maher, 1153 National Press Bldg., for the plaintiff; Leo 
A. Rover, U. S. attorney, and J. W. Fihelly, for the defendant. 

The last pleading in this cause is the plea of the defendant filed on 
the 30th day of January, 192S. 

Notice to calendar. 

The clerk of the court will please calendar this cause. I 

R. H. McNeill, 

John W. Maher, 
Attorneys for Plaintiff. 


o 


In tlie Supreme Court of the District of Columbia 


Filodemo G. Balance, plaintiff 

/’V. 

United States of America, defendant 


At Law, No. T3335 
(Suit by veteran) 


Report of Commissioner i 

I 

Filed April 24, 1931 j 

i 

Pursuant to Law Rule 7G, your commissioner respectfully submits 
the following report: 

The issue raised by the pleadings in this case is one of fact only, 
to wit: 

Whether plaintiff became and was totally and permanently dis¬ 
abled, on the 17th day of May, 1919, within the meaning of the con¬ 
tract of war risk insurance referred to in plaintiff*^ amended 
declaration. 

Annexed to this report is a summary of the record evidence relat¬ 
ing to plaintiff in tlie War Department and the U. S; Veterans’ 
G Bureau, to which counsel for plaintiff and defendant have 
agreed, as shown by the stipulation below. 

William R. HXrr, 
Commissioner , Veterans' Cases. 

\ 

Stipulation of counsel 


It is hereby stipulated by the parties hereto, by their respective 
counsel, that the annexed summary of record evidence relating to 
plaintiff on file in the War Department and the U. S. jVeterans’ 
Bureau, prepared by the commissioner, is a correct summary of the 
records therein referred to. so far as material to the issue [presented 
in the above entitled case, and that said summary may be received 
by the court and the jury in the trial of this case with the same 
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force and effect as if the records summarized had been introduced 
in evidence. 

Robert H. McNeill, 
Warren E. Miller, 
Attorneys for Plaintiff . 

Leo A. Rover, 

Attorney for the United States. 

7 Summary of record evidence in War Department and U. S. 

Veterans 9 Bureau relating to plaintiff 

I. War Department Records 


The War Department records covering claimant disclose the fol¬ 
lowing data: 

“ Filodemo G. Balance. Born in Italv. Age, 22 vears 7 months 
at time of enlistment. Occupation, clock inspector. Single. Ap¬ 
plied for enlistment in the Regular Army of the United States on 
November 1, 1917, and was enlisted November 2. 1917, at Fort Slo¬ 
cum, New York, having previously applied for enlistment in the 
Navy but rejected because of “ No 2d citizen papers.** 

“Assigned to Evacuation Hospital No. 4 at Fort Oglethorpe, Ga., 
November 17. 1917. 


“Educational qualifications: Three years in grammar school; 
speaks Italian. Main occupation, watchmaker. Weekly wages, $25. 
“Special military qualifications: Nurse; rating, G. 

“ Sailed from United States for foreign service Mav 10, 191S. Ar- 
rived at port overseas May 23. 1918. 

“ Sailed from port overseas for United States April 16, 1919. 
Arrived at port on return to United States April 27, 1919. 

“Militarv record: Private, lirst class. Februarv 1. 1918. 


“ Battles. 
(42 Div.): 


etc.: Champavne Marne defensive. Julv 15 to Julv 18 

1 • V V 

Amae Marne offensive. Julv 18 to August 6 (Army 


troops) ; Oise Aisne offensive, August IS to September 10 (Army 
troops); Verdun Sector. September 16 to 26 (Army troops): Meuse 
Argonne offensive, September 26 to November 11 (Army troops); 
Army of occupation (Coblenz). December 17 to March 8th. 

“ Honorably discharged from the Army at Camp Upton, New 
York, Mav 17. 1919: Character, excellent.” 


The report of claimant's physical examination at place of enlist¬ 
ment, Fort Slocum. New York. November 2, 1917. bv an officer of 


the Medical Corps of the Army, states: 

“Weight. 110 lbs.: height, 6D4 inches. 

“Girth of chest (at nipples): At expiration. 28 inches; at inspira¬ 
tion. 31 inches. 


“General examination (head, chest, abdomen, extremities): Acne 
on back. Relaxed inguinal ring right. 

“Nose and throat: Pharyngitis hypertrophied tonsils; septum de¬ 
flected left: septal ridge at right. 

“Heart: Functional; murmur at apex. 

“ Genito-urinary organs: Redundant prepuce. 

“Hernia, no; hemorrhoids, no. 

“ Hammer toes. 2d both feet. Hyperidiosis both feet. Corns all 
toes. 
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| 

“ Eyes: both 20/20. 

“ Hearing: Both ears, normal. 

“ One upper tooth missing. 

44 Remarks: Feet, callous on soles. Flat feet, 1st degree.” 

8 The records on file in the War Department of the hospitali¬ 
zation of claimant show: 

“Admitted to evacuation hospital No. —, Fort Oglethorpe, Ga., 
February 9, 1918. 

44 Cause of admission: Acute bronchitis, catarrhal.j In line of 
duty. 

44 Disposition : Duty, February 10, 1918. j 

44 Days of treatment: In quarters, 1. 

“Admitted to evacuation hospital No. 4, Fort Oglethorpe, Ga., 
October 15, 1918. 

44 Cause of admission: Influenza; in line of duty. 

44 Disposition: Duty, October 18, 1918 

“Days of treatment: In hospital, 3.” 

The report of physical examination of claimant prior to his 
separation from the service contains the following: 

“declaration of soldier 

44 Question. Have you any reason to believe that at] the present 
time you are suffering from the effects of any wound, injury, or dis¬ 
ease, or that you have any disability or impairment of health, 
whether or not incurred in the military service ? 

Answer. “No.” 

(Succeeding questions as to any disability striken! out.) 

44 1 declare that the foregoing questions and my answers thereto 
have been read over to me, and that I fully understand the questions, 
and that my replies to them are true in every respect and are cor- 
rectlv recorded. 

“(Signed) Filodemo G. Balance, 

Camp Upton , New York , May 15,1019” 

i 

Stamped on this declaration of soldier is the following: “Soldier 
did not desire to execute Form 526 B. W. R. I.” 

Claimant’s immediate commanding officer at Camp IjJpton certi¬ 
fied, under the same date, that claimant had no wound, injury, or dis¬ 
ease so far as known. 

The examining surgeon also signed a certificate stating that on 
said date claimant had been given a careful physical examination, 
and it was found that he was physically and mentally sound. 

| 

9 II. U. S. Veterans’ Bureau Records 

i 

Report of physical examination of Filodemo G. Balanqe by physi¬ 
cian of defendant, Edmund Spicer, at Waterbury, Conn!., February 
9, 1921: ... | 

44 Brief military historv of claimant’s disabilitv as stated bv claim- 
ant: Enlisted November 2, 1917. At Chateau Thierry, dune, 1918, 
he acted as donor for transfusion of blood and contracted 44 flu ” 
and was in Evacuation Hospital ir4 for five weeks, then returned 
to duty. Never felt real good after that. Discharged as physical 
condition, “ good.” 
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“ Complaint at time of examination: Coughs considerable and has 
severe coughing spells about three times weekly when he spits up blood 
and gets hoarse. Has lost twenty pounds in the past six months. 
Gets tired after working a couple of hours. 

“Findings on examination: Rather undersized, anemic looking, 
male adult. 'Weight, HZy* lbs. Pulse, 80. Temperature. 9S% 
Dr. T. F. Bevans, eye. ear, nose, and throat specialist’s report of Feb¬ 
ruary 9. 1921: 4 Nares spetum irregular and deflected to the left. 
Right inferior turbinate hypertrophied. Left turbinate also en¬ 
larged. Left nares becomes obstructed frequently. Cauterization of 
turbinates might suffice to maintain open nares. Tonsils moderate in 
size. Does not have tonsilitis, so they are probably O. K. Uvula 
abnormally large. Larynx, laryngitis. False chord thickened. 
Teeth perfect.* Dullness more marked at right apex and some rfiles 
after cough at end of expiration. Increase of spoken voice. 

“Diagnosis: Bronchitis, chronic, 165; laryngitis, chronic, 666. 

“Disability: Partial temporary. 

“ Prognosis: Good. 

“Claimant reported able to resume his former occupation. Hos¬ 
pital care not advised at present. Doubtful whether disability due or 
traceable to service. Claiment reported under minor vocational 
handicap. Another examination reported needed in one month. 

“Disposition: Sent to eye. ear, nose, and throat specialist.'* 

Report of physical examination of claimant by physician of de¬ 
fendant. Edmund Spicer, at Waterburv. Conn.. March 14. 1921: 

“Complaint at time of examination: Coughs considerable and has 
severe coughing spell about three times weekly when he spits up 
blood and gets hoarse. Has lost twenty pounds in past six months. 
Gets tired after working a couple of hours. Is quite hoarse. 

“Findings on examination: Rather undersized, senemic looking, 
male adult. Weight, 115% lbs. Pulse, SO. Temperature, 98%. Dull¬ 
ness more marked at right apex and some rales posterior after cough 
at end of expiration, clearing up after a few deep breaths. Increase 
of spoken voice. Dr. T. F. Bevans’ report of February 9. 1921 (eve, 
ear, nose, and throat specialist): 4 Nares septum irregular and de¬ 
flected to the left. Right inferior turbinate hypertrophied. Left 
turbinate also enlarged. Left nares becomes obstructed frequently. 
Cauterization of turbinate might suffice to maintain open nares. 
Tonsils moderate in size. Does not have tonsilitis, so they are prob¬ 
ably O. K. Uvula abnormally large. Larynx, laryngitis. False 
cord thickened. Teeth perfect.’ 

10 “Diagnosis: Bronchitis, chronic 165; laryngitis, chronic, 

666 . 


44 Disability: Partial temporary. 

“ Prognosis: Good. 

“ Claimant reported able to resume his former occupation. Hos¬ 
pital care not advised at present. Doubtful whether disability due 
or traceable to service. Claimant reported under minor vocational 
handicap. Vocational training reported not feasible because of his 
physical and mental condition. Another examination reported 
needed in three months.” 

Report of physical examination of claimant by Dr. A. L. Scheff, 
medical examiner of U. S. Veterans’ Bureau, at New Haven, Conn., 
January 27. 1922: 
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“ Complaint at time of examination: Cough in morning and night. 
Losing voice gradually. Losing weight- Night sweats at times. 
Vomits occasionally. Appetite variable. Has spit blood in sputum 
in morning. Tires and gets out of breath shortly. Pa^ns in chest. 

“Findings: iEnemic, somewhat emaciated. Hoarse, j Circle under 
eyes. Throat, chronic paryngits. Heart, negative. 

“Special tuberculosis report: Examined 1-2-1—22. Height, with 
shoes. 62 1 /*. inches. Weight (without coat), 112 lbs .\ normal, 125 
lbs.: highest within one year. 1-32; lowest, 110. 

“Examination of chest: Shape, thin. Mobility, lagging slight at 
apex both .ungs. Palpation—fremitus, increased upper lobes. Per¬ 
cussion—right lung, impaired to 2d rib and 3d 1). V.: left lung, 
impairment to 1st rib and above spine scapula. Auscultation—right 
lung, harsh breathing to 2d rib and 3d I). V. with finej and medium 
rales with few coarse rfiles. Increased whispered voice! Few coarse 
rales along vertebral column. Left lung, fine and mediujn rales heard 
to 1st rib and over spine scapula with increased whispered voice. 
Medium and coarse rales along vertebral column and base lung. 
Summary-—upper lobes both lungs. Diagnosis—chronic pul¬ 
monary tuberculosis, active. I 

“Complete diagnosis: Chronic pharyngitis; chronib laryngitis; 
chronic pulmonary tuberculosis, active. I 

** Prognosis, fair, guarded, unfavorable. j 

*' Disposition: Sent to U. S. P. H. Hospietl 41 f<j)i* treatment 
1-27-22. ‘ | 

“ Claimant reported unable to resume his prewar occupation. Not 
bedridden. Able to travel unattended. Hospital care advised. Has 
vocational handicap. Training not feasible because of physical and 
mental condition.** j 

Claimant was admitted to U. S. Veterans’ Hospital No. 41, New 
Haven. Conn.. January 27. 1922, and was discharged therjefroxn April 
17. 1923. Reason for discharge bv district medjical officer, 

A. W. O. L. I 

11 Report of physical examination of claimant Veterans’ 
Hospital No. 41. dated March 21, 1922: j 

“Complaint at time of examination: Cough and expectoration; 
loss of weight; hoarse; pains in chest. 

“Physical examination: March 6. 1922. by E. Bridge, 1 ; P. A. sur¬ 
geon (r) U. S. P. H. S.: Shape, funnel, narrow; mobility, increased 
tension on right. 

“ Percussion: Impaired resonance from 2d rib over apex to 6th 
spine. 

“Auscultation: Right lung.—Bronchial whisper at apex, increased 
whisper to 3d rib and to 4th spine: bronchial breathing at apex, 
broncho-ves. breathing to 3d rib and 4th spine; on expiration and 
cough, few scattered clicks in upper third. Left lung.-j-Bronchial 
whisper at apex, increased whisper to 2d rib and 8th spine. D’Es- 
pines sign to 7th spine. Bronchial breathing at apex, Idiminished 
broncho-vesicular breathing to 2d rib and 5th spine; on! expiration 
and cough scattered clicks at apex. 

“Summary: Right lung.—Marked fibrosis through upper three- 
fourths, diminishing downwards. No activity found. Lieft lung.— 
Fibrosis through upper half, diminishing downwards. No activity 
noted. i 


i 
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“X-ray findings. January 27, 1922: Bones 1st costo cart, calcified. 
Heart negative. Trachea negative. Diaphragms irregular, angles 
clear. Moderate fibrosis throughout both uppers and right middle 
lobe. Nila thickened and contains numerous caseous glands. Marked 
fibrosis along main stem bronchi. No definite activity is seen. 

“Diagnosis: Tuberculosis, pulmonary, chronic, 1710 M. A. 

“ Prognosis: Favorable. 

“ Claimant reported unable at present to resume his previous occu¬ 
pation. Not bedridden. Hospital care advised. Vocational training 
not feasible at present. Claimant under a temporary vocational han¬ 
dicap—total while in hospital.*' 

Report of physical examination of claimant at Veterans’ Hospital 
No. 41, dated July 20. 1922: 

“Complaint at time of examination: Cough and expectoration: 
loss of weight: hoarse: pains in chest. 

“ Physical examination July 20. 1922. by Surgeon G. E. Barksdale: 
Narrow chest, rather chicken breasted with prominent clavicles and 
fossae much depressed. Mobility, fair; fremitus, hoarse, rather in¬ 
definite. 


“Percussion: Right lung, impaired resonance to 3d rib and 4th 
spine: excursion fair. Left lung, impaired resonance to 3d rib and 
3d spine; excursion fair. 

“Auscultation: Right lung.—Harsh broncho-ves. breathing to 3d 
rib and 4th spine, but no rales. Voice conduction is increased to Gth 
spine. D’Espines sign to 7th spine. Pleural friction sounds at base 
in axillary space. Left lung.—Harsh broncho-ves. breathing to clav¬ 
icle and 4th spine and rough breathing to base post. No rales but in¬ 
creased whisper voice to 5th spine. 

“Summary: Slightly active fibrosis in both uppers, right middle 
and in upper part and in hili. Height, 02 in.: weight, 107 lbs.; 

normal. 125 lbs. Sputum, negative. 

12 “X-ray findings, January 27. 1922. (See Report dated 
March 2i. 1922.) 

“Diasmosis: Tuberculosis, pulmonarv. chronic, 1710. moderately 
advanced. Tuberculosis of larynx. 1712. 

“ Prognosis: Guarded. 

“Claimant reported unable to resume his previous occupation. 
Not bedridden. Hospital care advised. Claimant under temporary 
vocational handicap—total while in hospital. Vocational training 
not feasible.” 

Report of physical examination of claimant at Veterans' Hospital 
No. 41, dated November 7. 1922: 

“Complaint at time of examination: Cough and expectoration; 
loss of weight: hoarse; pains in chest. 

“Physical examination October 19. 1922 by Surgeon M. E. Sherer: 
Chicken breasted. Mobility, fair: fremitus, no marked change. 

“Percussion: Right lung.—Impaired resonance 3d dorsal spine 
up. Left lung.—Impaired resonance 4th rib and 5th dorsal spine 


“Auscultation: Right lunsr.—Breath sounds slightly harsh 3d rib 
and 4th dorsal spine up. Whispered voice sounds increased over 
same area. Scattered medium moist rales heard 3d and 4th dorsal 
spine. Left lung.—Breath sounds harsh 4th rib and 5th dorsal 
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spine up. Whispered voice sounds increased 3d rib and 4th dorsal 
spine up. Moist rales heard 4th dorsal spine up. 

44 Summary: Upper right and both lobes on left infiltrated. Ac¬ 
tivity both lobes left. Slight toxemia with loss of weight. Height, 
62 in. Weight on admission, 114 lbs.; present weight,! 107 lbs.; nor¬ 
mal weight, 125 lbs. Sputum, negative. j 

44 X-ray findings, January 27, 1922 (see report dated March 21, 
1922) : Diagnosis March 2, 1922, by Surgeon J. C. Foltz.—Tubercu¬ 
losis of larynx. Examination Nov. 7, 1922, by chief of ear, eye, 
nose, and throat clinic shows no activity. The hoarseness is slight 
and there are no other subjective symptoms. The condition is prob¬ 
ably not tubercular. 

4 *Diagnosis: Tuberculosis, pulmonary, chronic, 1710, moderately 
advanced. 

* 4 Prognosis: Doubtful. 

44 Claimant reported unable to resume his previous pecupation at 
present. Not bedridden. Hospital care advised. Claimant under 


Surgeon 


M. 


a temporary vocational handicap—total while in hospital. Voca¬ 
tional training reported not feasible at present.” 

Keport of physical examination of claimant at Veterans’ Hospital 
No. 41. dated January 23,1923: 

44 Complaint at time of examination: Cough and expectoration; 
loss of weight; hoarse; pains in chest. 

13 ** Physical examination January 23. 1923. bv 

• %/ i < %. 

E. Sherer: 

44 Chest: Chicken-breasted. | 

** Fremitus: Eight lung—Increased 3d rib and 5th dorsal spine up. 
Left lung—Normal. ' 

** Percussion: Right lung—Dull resonance 3d rib and 4th dorsal 
spine up. Left lung—Dull resonance 3d rib and 4th doijsal spine up. 

44 Auscultation : Right lung—Broncho-vesicular breathing 3d rib 
and 5th dorsal spin, up. Expiration prolonged am! harkh over same 
area. Whispered voice sounds increased 3d rib and 4th j dorsal spine 
up. Left lung—Breath sounds harsh with prolonged expiration 3d 
rib up. Moist rales 3d rib up. i 

“Summary: Active infiltration middle and upper rigljt and upper 
left. Temperature, since last report, febrile, ranges front 97 to 100.0. 
Pulse, since last report, ranges from GO to 110. Height, 62 in. 
Weight, 111 lbs.: normal weight, 125 lbs. Sputum, negative on 23 
examinations. Wasserman, negative. 

“ X-rav findings January 19. 1923: Trachea midline. ! Heart and 
aorta shadow normal. Right chest, angle fairly clear. jDiaphragm 
attached to cardio-phrenic angle. This chest shows a slight diffused 
fibrous infiltration with some peri-bronchial thickening running 
downward from hlium. Terminal branches do not radiate to pe¬ 
riphery nor pass into apex above clavicle. They are slightly thick¬ 
ened running toward the 1st interspace anteriorly and j4th poster¬ 
iori}’. No fanning. Left chest, angle fairly clear. Diaphragm 
slightly attached to cardio-phrenic angle. This chest shows prac¬ 
tically the same condition as right. Discussion: Tubeiiculosis not 
demonstrable in these plates, if present must rest on clinical findings. 

“Diagnosis: Tuberculosis, pulmonary, chronic, class! C (PR), 
moderately advanced. 


i 
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44 Prognosis: Doubtful. 

44 Claimant reported unable to resume his previous occupation. 
Not bedridden. Hospital care advised. Claimant under a tempo¬ 
rary vocational handicap—total while in hospital. Vocational 
training reported not feasible at present.*’ 

Report of physical examination of claimant at Veterans’ Hospital 
No. 41. dated April 18, 1923: 

“Complaint at time of examination: Cough and expectoration. 
Loss of weight. Hoarse. Pains in chest. 

“ Physical examination March 5. 1923. by Surgeon M. K. Sheivr: 

44 Chest: Short and thick, clavicles prominent. Supra and infra 
clavicle spaces depressed. 

“Fremitus: Normal, both. 

“Percussion: Right lung—Impaired resonance 3d rib to 4th 
dorsal. Left lung—Impaired 2d rib to 3d dorsal. 

“Auscultation: Right lung—Breath sounds harsh with prolonged 
and harsh expiration 3d rib to 3d dorsal. Occasional moist rales 
over apices posteriorly. Left lung—Breath sounds harsh with pro¬ 
longed expiration 3d dorsal up. No moist rales heard. 

14 “Summary: Probably slight activity upper right, poste¬ 
riorly. Fibrosis upper left. Temperature, since last report, 
slightly febrile: ranges from 96 to 100.2. Pulse since last report, 
ranges from 65 to 105. Height. 62 inches. Weight. 113V> lbs.: 
normal weight. 125 lbs. 

44 Laboratory report: Sputum, negative. Urine reaction, acid; 
color, straw: albumin 0; epitherlia, squamous. Sp. Or. 1.032: mucous 
shreads-pus. few white cells. Wassermann. negative. One positive 
sputum on admission (1/28/22). 

“E. E. X. & T. examination bv Surgeon C. S. Ballard: Xoveipber 
7, 1922—Examination of larvnx this date shows no activity. The 
hoarseness is slight and there are no other subjective symptoms. The 
condition is probably not tubercular. March 26. 1923—Condition of 
larvnx stationary. There is no evidence of tuberculosis. Diagnosis— 

V V 1 

Laryngitis, chronic, etiology unknown. 0885. Prognosis—Doubtful 
as to use of voice. 

“X. P. examination bv Dr. A. R. Diefendorf: January 16. 1922— 


Mental status shows much emotional instability with crying, and at 
other times display of temper. There is no disorder of train of 
thought; there are no hallucinations or delusions, and attention is not 
disturbed. Diagnosis, an acute paranoid condition depending upon 
his physical condition (toxicity?) in a person who is constitutionally 
unstable emotionally. Prognosis, probably good. January 18,1923— 
A further examination of patient today confirms my former diagnosis 
of an acute paranoid condition. A perusal of certain reports fur¬ 
nished by the Red Cross tends to confirm my opinion that there is a 
definite psychopathic constitutional basis existing in this patient and 
that his conduct should be very carefully watched. 

44 Dental report March 28. 1923, by Dr. W. G. Doherty: Mouth in 
poor condition. Nine teeth to be filled. One tooth to be extracted. 
Prophylactic treatment indicated ? Yes. Prosthetic appliances indi¬ 
cated? Diagnosis—Caries of the teeth. 0229. Abscess periapical on 
teeth #1, 0009. 

44 X-ray findings November 24. 1922. by Dr. C. A. Fogerty (details 
omitted): Comparison—Compared with plate of January 27, 1922, 
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they show some increase in fibrosis in left upper chest; Diagnosis— 
Chronic fibroid tuberculosis. 

“Complete diagnosis: 1. Tuberculosis, pulmonary, chronic, class 
A (PR), moderately advanced. 2. Laryngitis, chronic, etiology un¬ 
known, 0885. 3. An acute paranoid condition depending upon his 
physical condition, (toxicity?) in a person who is constitutionally 
unstable emotionally. 4. Caries of the teeth, 0229). 5. Abscess 

periapical on teeth #1, 0009. I 

“Prognosis: 1. Favorable. 2. Doubtful as to use jof voice. 3. 
Probably good. 4. Favorable. 5. Favorable. 

“ Claimant reported unable to resume his previous occupation. Not 
bedridden. Hospital care advised. He has a vocational handicap. 

Vocational training not feasible.” 

15 Report of physical examination of claimant by Dr. E. C. 

Brennard. medical examiner of IT. S. Veteran^’ Bureau, at 
New Haven, Conn., dated October 9. 1923: j 

“Complaint at time of examination: Cough with expectoration. 
Night sweats 3 or 4 times a week. Blood-streaked sputum. 

“Findings: Poorly nourished and has appearance of being ill. 
Heart—Apex located in 5th left intercostal space within the nipple 
line. No murmurs present. No hypertrophy. Pulse i but regular 
and of good quality. Eyes—Astigmatism, corrected; by glasses. 
Throat—Laryngitis, chronic. Ears, nose, abdomen, afid extremi¬ 
ties, negative. ! 

“Special tuberculosis report: Temperature, 100: pulse; 110. Time 
of examination. 4 p. m. Height. G2 inches. Weight, lfl lbs. 

“Examination of chest: Mobility—Lagging both upper. Palpa¬ 
tion. fremitus—Increased both upper lobes. Percussion—Right 
lung, impaired resonance to 3d rib and 4th dorsal spinp; left lung, 
impaired resonance to 2d rib and 3d dorsal spine. Auscultation: 
Right lung—Harsh broncho vesicular breathing with increased 
whispered voice to 3d rib and 4th dorsal spine. Medium! rales heard 
over above area. Left lung—Harsh breathing with increased whis¬ 
pered voice to 3d rib and 3d dorsal spine. Medium rale$ clavicle to 
3d rib. Moderately advanced. Summary: Infiltration pf both up¬ 
per and right middle lobes. Active. 

“Diagnosis: (1) T. B. chronic, pulmonary; moderately advanced; 
active. j 

“Prognosis: (1) Guarded. ! 

“ Man unable to resume prewar occupation because of active tuber¬ 
culosis. Not bedridden. Able to travel. Hospital care advised. 
Attendant unnecessary. Vocational training not feasibly.” 

Report of neuropsychiatric examination of claimant by Dr. A. R. 
Diefendorf, at New Haven, Conn., dated February 29, 1924: 

“Complaint at time of examination: A. ‘Fellows call;me names 
and I won’t stand for it; they call me different kinds of njames.’ B. 
4 Can’t sleep on account of coughing. 

“ Phvsical examination: Poorlv nourished. Anemic, ! somewhat 
emaciated. Weight, 111 pounds. Temperature, 100. Pube, 110. 

“Neurological examination: No objective neurological symptoms. 

“Mental examination: Hallucinations of hearing, such as in¬ 
dicated under caption No. 15, persist and are a source of 
annoyance and discouragement to him, and, although he will not 
admit it, probably are the cause of his moving from place to place- 

i 

i 

i 

! 

i 

i 
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His delusions of persecution depending upon his hallucinosis are 
not well formulated and are indefinitely expressed but evidently of 
sufficient prominence to dominate his conduct. No disorder of trend 
of thought. Emotionally expresses sadness and appears depressed. 
During examination his conduct was orderly and if one may judge 
from his statements as to his life and experiences in the past year 
he has not come in conflict with the communitv. 

16 44 Diagnosis: Paranoid condition (see remarks). 

44 Prognosis: Poor. 

44 Treatment: Hospitalization at a psychopathic hospital. He has 
a complete handicap. As regards hospitalization, says: 4 I will go 
to any hospital, but I don't want to be behind the bars.' 

44 Remarks: This patient was seen by me as consultant at U. S. 
Veterans' Hospital No. 41. New Haven, Conn., Jan. 16th, 192*2, and 
Jan. 18th, 1923, at which time I made a diagnosis of acute paranoid 
condition depending upon his physical condition (toxicity). 

44 Indorsement bv Dr. A. R. Diefendorf, neuropsychiatrist, upon 
letter of U. S. Veterans’ Bureau, Hartford, Conn., dated November 
12. 1924. requesting information about claimant: 

44 4 The above named appeared at the office for neuropsychiatric 
examination on Nov. 21st, 1924, but refused to undergo examination 
and left immediately. In view of attitude of claimant, it occurs to us 
that it is probably best that arrangements should be made to hospi¬ 
talize him at U. S. Veterans’ Hospital #41, New Haven, Connecticut, 
and if needful he can then be transferred to a neuropsychiatric hospi¬ 
tal. as it is quite evident that he is still suffering from paranoid 
condition. Judging from fact that he is able to get on in the 
community without antisocial conduct involving his environment it 
is probable that he will not cause trouble in U. S. Veterans’ Hospital 

# 41 .’.” 

Claimant was again admitted to U. S. Veterans Hospital No. 41, 
New Haven. Conn., on February 24, 1925, and was discharged there¬ 
from November 4,1926. Reason given for his discharge: A. W. O. L. 
7 days. While in said hospital the three following reports were 
made by the medical officer in charge to the Veterans’ Bureau at 
Washington, D. C.: 

Report of physical examination of claimant at U. S. Veterans’ 
Hospital No. 41. New Haven, Conn., dated March 27, 1925: 

44 Physical examination by Dr. H. L. Gahm and Dr. L. L. Maurer, 
general weakness. 

44 Physical examination by Dr. H. L. Gahm and Dr. L. L. Maurer. 
General appearance—Looks well, fairly nourished and developed. 
Age, 27. Height, 62 in. Weight, normal, 130; present, 111 lbs. 
Skin and mucous membrane: Clear and clean. Glandular system: 
The posterior cervical nodes are palpable and shotty in type. Axil¬ 
lary and epitrochlear nodes slightly enlarged on both sides, as are 
also the inguinal nodes. 

44 Vascular system: Heart—No murmurs heard. Blood pressure— 
Systolic 132, diastolic 84—48. Location of apex beat, apex percepti¬ 
ble in the nipple line, 5th interspace. Pulse: Negative; volume fair; 
tension normal; rhythm regular; not exercised. 

17 44 Lungs (by board of three medical officers): Chest.—Me¬ 
dium length, Breadth, and depth; broad subcostal angle. Bulg¬ 
ing of the upper third of the sternum. Clavicles prominent. Right 
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shoulder droops. Pectorals atrophied. Mobility faiir and equal. 
Fremitus.—Right lung, no change noted; left lung, no change noted. 
Percussion.—Right lung, diminished resonance above the clavicle 
and 3d dorsal spine; excursion good. Left lung, diminished reso¬ 
nance above the clavicle and 3d dorsal spine; excursion good. Auscul¬ 
tation.—Right lung, broncho vesicular breathing above tihe 2d rib and 
4th dorsal spine; whispered voice conduction increased above the 
clavicle and 3d dorsal spine; no marked increase in vockl resonance; 
no rales heard. Left lung, no marked change in breath sounds; no 
marked change in whispered voice conduction; no marked change in 
vocal resonance; no rales heard. Summary.—Left lung,!fibrosis apex 
of upper lobe. j 

“ Temperature: Since admission, febrile, ranging fjrom 97.3 to 

100 . 1 . 

“Abdomen: Flat, thin abdominal wall, poorly nourished. Liver 
dullness felt one finger’s breadth below costal margin, j Spleen not 
felt. No palpable or visible masses, no tenderness. jNo sign of 
inguinal hernia. j 

‘‘Laboratory report: Sputum negative on 10 examinations. * * * 
“ Eyes, ears, nose, and throat repart: Ears (details omitted).—Diag¬ 
nosis, cerumen accumulation, right, 0249. Nose (details!omitted).— 
Diagnosis, deviated septum, 0417. Pharynx (details 'omitted).— 
Diagnosis, tonsillitis, chronic, 1G78. Larynx (details j omitted).— 
Diagnosis, laryngitis, chronic. T. B. 0S85, 1712. ! 

“ Dental report by Dr. M. F. Broadwater: Mouth in poor condi¬ 
tion; 5 teeth to be filled, 2 teeth to be extracted. Diagnosis.—(1) 
Dental caries, 0229. (2) Abscess periapical, 0009. j 

“X-ray findings by Dr. C. A. Fogerty: Bony framework, fairly 
symmetrical. All costal cartilages slightly calcified. Diaphragm 
negative on either side. Heart, aorta, and trachea negative. Right 
lung.—Trunks in upper lobe slightly thickened; several fair-sized 
calcified areas scattered through hilum; lung field otherwise negative. 
Left lung.—All trunks in upper lobe markedly thickened land several 
capped anerriorly; several fair-sized calcified areas scattered through 
hilum; balance of lung field negative. Note. —This patient probably 
had at some distant time a slight tuberculous infection in'left upper. 
Nothing active noted at present. j 

“Diagnosis: 1. Tuberculosis, pulmonary, chronic, far! advanced, 
class A (PR) (Conp.). 2. Cerumen accumulation, right, 0249. 3. 
Deviated septum, 0417. 4. Tonsillitis chronic, 1678. 5. 'Laryngitis 
chronic, T. B., 0885, 1712. 6. Dental caries, 0229. 7. Absdess periap¬ 
ical. 0009. j 

“Prognosis: 1. Doubtful. 2. Favorable. 3. Favorable. 4. Fa¬ 
vorable. 5. Doubtful. 6. Favorable. 7. Favorable. 

“ Claimant reported unable to resume his previous occupation. Not 
bedridden. Hospital care advised. Reported under a jvocational 
handicap. Vocational training not feasible. 

18 Report of physical examination of Claimant at U. S. Vet¬ 
erans’ Hospital No. 41, New Haven, Conn., dated! December 
30, 1925: | 

“ Complaint at time of examination: Cough, loss of weight, gen¬ 
eral weakness. 

“ Physical examination by Dr. A. A. Ankenbrandt: General ap¬ 
pearance.—Looks fairly well, moderately well developed and 
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nourished. Age, 28. Height, 62 in. Weight (normal, 130); present, 
112. Skin and mucous membrane, clear, no eruptions. Glandular 
system and vascular system substantially the same as in above report 
dated March 27, 1925. 

44 Pulse. 86; volume full; tension compressible; rhythm regular. 

44 Lungs, by Dr. A. A. Ankenbrandt: Details reported as to chest, 
fremitus, percussion, and auscultation substantially the same as 
stated in above report dated March 27, 1925; no rales heard. Sum¬ 


mary, fiberosis in left upper lobe. 

44 Temperature: Since last repart, febrile, ranging from 97.3 to 


100.5. 


44 Laboratory’ reports: Sputums. negative on 19 examinations. 

* * * 


44 Nervous system, N. P. report by Dr. W. A. Ellison: Patient 
claims that he was shell shocked while overseas; following this he was 
easily startled, and upon sudden noises would start to run. He gets 
shakv and tremblv: inclined to be seclusive in nature, very restless. 
Complains of marked difficulty in getting to sleep and remaining 
asleep, stating that he wakes up frequently during the night; he com¬ 
plains of no dream states or night terrors. Patient has never had 
any unconscious periods or attack", no paralysis. When in hospital 
before patient states that he got into some trouble with doctor and 
nurse. He was examined at that time bv Doctor Diefendorf who 
made a diagnosis of paranoid personality and was recommended 
for transfer to Marion. Indiana: as a result of this he went A. W. O. 


Patient since his admission here has been inclined to be seclusive 


and remains bv himself. He states that the reason for this is to 


avoid any future trouble. Patient is apparently suffering from a 
neurosis anxietv svndrome. Diagnosis, neurosis anxietv. 1083. 

44 Dental report: (Same as in report dated March 27, 1925.) 

44 X-ray findings: (Same as in report dated March 27, 1925, with 
the following addition.) Comparative films: Right lung, practically 
no change noted throughout this lung field. Left lung, trunks 
throughout upper lobe show increased thickening and anterior 
trunks are now capped. 

44 Complete diagnosis : 1. Tuberculosis pulmonary chronic far ad¬ 
vanced class A. (PR). 2. Laryngitis chronic, tuberculosis, 1712. 

3. Cerumen accumulation, right 0249. 4. Deviated septum. 0417. 5. 


Tonsillitis chronic, 1078. 0. Dental caries, 

apical, 009. 

44 Prognosis: 1. Doubtful. 2. Doubtful. 


0229. 7. Abscess peri- 
3. Favorable. 4. Fa¬ 


vorable. 5. Favorable. 0. Favorable. 


7. Favorable. 


44 Claimant reported unable to resume his previous occupation. 
Not bedridden. Able to travel. Hospital care advised. He has a 
vocational handicap. Vocational training not feasible.” 

19 Report of physical examination of claimant at U. S. Vet¬ 
erans' Hospital No. 41, New Haven, Conn., dated November 
2,1926: 

“Complaint at time of examination: Cough; loss of weight; gen¬ 
eral weakness. 


“Physical examination October 14, 1926, by Dr. A. A. Anken¬ 
brandt: General appearance—Patient looks fairly well, moderately 
well developed, and moderately well nourished. Age, 29; height, 
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62 in.; weight, normal, 130; present, 110 lbs. Skin; and mucous 
membrane, clear, no eruptions. Glandular system and j vascular sys¬ 
tem: As previously reported. 

44 Pulse: 86; volume, full; tension, compressible; rhythm, regular. 

“ Lungs, October 14, 1926, by Dr. A. A. Ankenbrandt: (Details 
reported as to chest, fremitus, percussion, and auscultation substan¬ 
tially the same as stated in above-mentioned report dated March 
27, 1925, except report states no rfiles hea v d anteriorly but a few 
medium rales above the spine of the scapula posteriorly.) Sum¬ 
mary, fibrosis of both upper lobes. j 

44 Temperature: Since last report, ranges from 97 to l(j)0.1. 

44 Nervous system: Reflexes are normal. 

44 Laboratory report: Sputums negative on 38 examinations. * * *. 
E. E. X. & T. report, October 15, 1926, by Dr. J. M.jLove: Eyes 
(details omitted)—No diagnosis. Ears (details omitted)—Diag¬ 
nosis, cerumen accumulation, right, 0249 (removed). Nose (details 
omitted)—Diagnosis, deviated septum, mild, 0417. Pharynx (de¬ 
tails omitted)—Diagnosis, tonsillitis, chronic, slight, 16718. Larynx: 
General appearance, normal; character of voice, normal; epiglottis, 
normal; arytenoids, normal: vocal cords, normal; pain, none. 

44 Dental report, October 20, 1926. by Dr. M. F. ^roadwater: 
Mouth in good condition. No teeth to be filled or extracted. 
Prophylactic treatment indicated. 

44 X-ray findings, April 12, 1926, by Dr. C. A. Fogelty (details 
omitted) : Diagnosis—Tuberculosis, pulmonary, chronic, fibroid, 
moderately advanced. October 18. 1926, comparison with films of 
April 12, 1926—Right lung, a very fine clearing noted thrjough upper 
lobe: left lung, a fine generalized clearing noted throughout entire 
lung field. 

44 Complete diagnosis: 1. Tuberculosis pulmonary chropic, moder¬ 
ately advanced, Class A. (PR). 2. Cerumen accumulation, right, 
0249 (removed). 3. Deviated septum, mild, 0417. 4.1 Tonsillitis 
chronic, slight, 1678. 

44 Prognosis: 1. Favorable. 2. Removed. 3. Favorable with op¬ 
eration, but not advised. 4. Favorable with operation, but not 
advised. I 

44 Claimant reported unable to resume his previous occupation. 
Not bedridden. Able to travel. Hospital care advised, j He has a 
vocational handicap. Vocational training not feasible.” 

20 Report of physical examination of claimant at iHartford, 
Conn., March 10, 1930, made by Myer E. Segal, M. D., gen¬ 
eral medical examiner; T. R. Preston, M. D., chest specialist; and 
Earl Moorman, M. D., N. P. specialist : i 

44 Complaint at time of examination: Feels weak; cough bothers 
him quite a little. Can't sleep nights. Very nervous. } Appetite 
poor. 

44 Physical examination: Height, 62 1 /! inches with shoes, j Weight, 
114 without coat. Devel. nour. and muse. O. Iv. Station; and gait 
O. K. Skin over upper inner surface of thighs near scroti and ad¬ 
jacent of surfaces of buttocks is excoriated. Teeth, lower right third 
molar is carious. Glands, negative. Abdomen, negative. GU., 
negative. Urine examination negative. EENT: See special exam¬ 
ination. Heart: See special examination. 

83020—31 - 2 
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“ Examination of lungs: Shape of chest—Short, thin, flattened. 
Mobility—Lagging, both uppers, more marked on right. Palpation, 
increased tactile fremitus right upper. Percussion—Bight lung, im¬ 
paired resonance 3d rib. 5th D. S.: left lung, impaired resonance 2d 
rib, 4th D. S. Auscultation—Right lung, B. V. B. S. with inc. 
W. V. S. 3d rib, 5th D. S. Mod. coarse rales in 2d interspace. Mod. 
coarse rales with deeper fever rales posteriorly apex to 5th D. S. 
Left lung, B. V. D. S. with inc. W. V. S. 2d rib, 4th D. S. from apex 
to 4th D. S. fine rales are audible. Summary: Not stated. Pul¬ 
monary diagnosis: Not stated. 

“ Complete diagnosis (based on entire physical condition) : Laryn¬ 
gitis, chronic, mild. Cause not determined. No evidence of laryn¬ 
geal tuberculosis. Orth., hammer toes, 2d toes, both feet. Otherwise 
could not discover any orthopedic abnormality. The toes do not 
give any symptoms. X-ray, peribronchial thickening suggestive 
of bronchial infection. There is no definite roentgenologic evidence 
of tuberculosis. Cardio diagnosis, no pathology in heart. Consti¬ 
tutional psychopathic inferiority, tentative. 

“ Claimant not bedridden. Not confined to bed because of pul¬ 
monary condition or other disability. Able to travel unattended. 
Observation to determine diagnosis not advised.” 

Report of neuropsychiatric examination of claimant by Dr. Earl 
Moorman, at U. S. Veterans' Bureau Office, Hartford, Conn., March 
10. 1930: 

“Complaint at time of examination: Feels weak; cough bothers 
him quite a little; can't sleep nights; very nervous; appetite poor. 

“ Mental examination: No psychotic signs. Cooperative, orderly 
man. undersized, and rather inferior appearance. Born in Italy and 
possesses a limited amount of general information. There are no 
objective signs of N. P. disease at this time except he is mildly de¬ 
pressed and worried about his economic strain. States his compen¬ 
sation has been discontinued for his service connected disability, Pul. 
T. B. and being unable to work or earn a living he is being supported 
by friends and the American Legion. It appears from the history 
that claimant's compensation for Pul. T. B. has been discon- 
21 tinned on account of claimant having committed fraud in 
forging affidavits to connect his disability with service. So¬ 
cial survey indicates that he is quiet, reticent, but neat and orderly. 
Sometimes show irritability, especially when teased by others. It 
is the impression that he is probably a constitutional psychopathic 
inferior. However, there is not sufficient evidence at this time to 
warrant a definite diagnosis of this condition. 

“ Physical examination: See report of physical examination dated 
March 10. 1930, set forth above- Neurological examination negative. 
Serological not made. 

“ X ray: Peribronchial thickening suggestive of bronchial infec¬ 
tion. There is no definite roentgenologic evidence of tuberculosis. 
Cardio diagnosis, no pathology in heart. 

“Phvsical diagnosis: Larvngitis, chr. mild. Cause not deter- 
mined. No evidence of laryngeal tuberculosis. Orth.—Hammer 
toes, 2d toes, both feet. Otherwise could not discover any orth. ab¬ 
normality. The toes do not give any symptoms. 

“ N. P. Diagnosis: Constitutional psychopathic inferiority, tenta¬ 
tive. 
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“ Treatment Recommended.: Observation in hospital for diag¬ 
nosis. ; 

u Claimant reported not bedridden. Doctor Moorman advises hos¬ 
pitalization for diagnosis. Reports claimant will not aqcept hospital 
care. Not advisable, in doctor’s opinion, that claimant should resume 
his former occupation. Claimant reported competent. Not in need 
of commitment. Can travel without an attendant.” 

Report of oto-rhino-laryngological examination of claimant by E. 
J. Whalen, M. D., attending specialist, U. S. Veterans’ bureau, Hart¬ 
ford. Conn., dated March 10, 1930: 

44 Complaint at time of examination: Claims to have pulmonary 
tuberculosis; voice is hoarse. 

“Nose: Septum deviated to the left. No sinus infection. Breath¬ 
ing space is sufficient. j 

44 Throat: Tonsils not cryptic or septic. 

44 Larynx: Right cord is slightlv injected. No ulceration or edema 
seen. 

44 Diagnosis: Laryngitis, chronic, mild. Cause not jdetermined. 
No evidence of laryngeal tuberculosis.” 

Report to U. S. Veterans’ Bureau, Hartford, Conn., of stereoscopic 
X-ray examination of claimant by Max Climan, M. Di, Hartford, 
Conn., dated March 10, 1930: 

44 Stereoscopic X-ray examination of the chest shows both apices to 
be clear. The ascending trunks on both sides are accentuated but 
there is no evidence of any parenchymal involvment. Both lung 
roots show dense fibrosis with numerous scattered calcified nodes par¬ 
ticularly on the right side. The descending trunks on the right side 
are considerably thickened with small, round calcifications in the 
mesial portion of the lung. Both diaphragm shadows are nor- 
22 mal. The heart shadow is normal in position and contour. 

44 Roentgenologic conclusions: Peribronchial thickening sug¬ 
gestive of bronchial infection. There is no definite roentgenologic 
evidence of tuberculosis.” 

Report to U. S. Veterans’ Bureau, Hartford, Conn., of physical 
examination by claimant by H. M. Hurwitz, M. D., Hartfprd, Conn., 
dated March 10, 1930: ! 

44 Present history: Since 1920 has been suffering with cough, weak¬ 
ness, and night sweats, and occasionally pains in the sidef For this 
he was treated at the Allingtown Hospital from 1922 to 19^4. He has 
no pains in the joints or back. Thinks he has lost about $-8 pounds 
in the past 5 years. 

44 Examination: Fairly well developed, slender individual, with 
soft musculature. There are no apparent deformities excepting that 
both 2d toes are hammered. The spine does not exhibit any abnormal 
curves. All motions are of normal range and painless. Motions of 
all other joints are free and unrestricted. There are no swellings or 
deformities. On standing the arches do not sag and tljiere is no 
pronation of feet. 

44 Diagnosis: Hammer toes, 2d toes, both feet. Otherwise could 
not discover any orthopedic abnormality. The toes do not give any 
symptoms.” 

Laboratory report, dated March 12, 1930, from Connecticut State 
Department of Health, of examination for tubercle bacilli; of speci- 
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men of claimant’s sputum sent by Dr. T. R. Preston. The report 
reads: 

“The examination of the specimen for the presence of tubercle 
bacilli gives the following results: Negative. 

44 Failure to find tubercle bacilli does not exclude pulmonary tuber¬ 
culosis. If the case is suspicious, we surest that specimens be 

collected on five or six consecutive days for laboratory examination.” 

%/ 

Report to U. S. Veterans’ Bureau of examination of claimant by 
Examiner F. Arthur Emmett, dated April 1, 1930: 

44 Pulse: Very poor tension, soft type. 

44 Palpation-apex: Point of greatest intensity in cm. from mid- 
sternal line. 7 1 /*. 

44 Auscultation: 1. Quality of sounds, softened. 2. If murmurs are 
present describe, none heard. 

44 Blood pressure: 1. Standing—Systolic. 110: diastolic, TO. 

44 Pulse: Before exertion test. 120-36. 

23 44 Diagnosis: No pathology in heart. 

44 Remarks: I am unable to determine that this man has any 
pathology in the heart. There is a softening of the first sound in 
the mitral region, which simulates a murmur, but which I believe is 
due to respiration. Thus murmur entirely disappears when this 
man holds his breath. The heart is normal in size. It is mv opinion 
that the rapid rate and dyspnea which are present are undoubtedly 
due to some other condition, probably some disease of the lung. Exer¬ 
cise was not attempted, because this man’s respirations, while resting, 
were 36 per minute, with the heart rate 120. and I did not consider it 
good judgment to subject him to any unusual effort.** 

24 Defendant's objections to the report of the commissioner 

Filed April 28. 1931 

* * * sic ^ # x- 

Comes the defendant, the United States of America, by Leo A. 
Rover. United States attorney: John IV. Fihellv, Assistant United 
States attorney: and Allen Crenshaw, attorney for the U. S. Vete- 
rans’ Bureau, and objects to the inclusion in the report of the com¬ 
missioner of documentary evidence and of portions thereof as 
follows: 

I. That portion of War Department records showing 44 Occupa¬ 
tion. clock inspector. Single,” and 44 having previously applied for 
enlistment in the Navy but rejected because of 4 No 2d citizen 
papers.’" and that portion of the report showing educational qualifi¬ 
cations. special military qualifications, foreign service, military rec¬ 
ord. and battles engaged in. (Commissioner's report, page 1, 1st 
document.) Objection is made to this portion of the report on the 
ground that previous occupation, martial status, educational quali¬ 
fications, special military qualifications, foreign service, and parti¬ 
cipation in battles is immaterial and irrelevant to the issues in this 
case and are prejudicial to the rights of the defendant. The rights 
under the insurance sued upon in this case do not involve the ques¬ 
tion of service connection, do not pertain to any prior occupation, 
and do not relate to plaintiff’s ability to perform any particular 
kind of work. 
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II. Defendant objects to the following reports of physical exam¬ 
inations included in the report of the commissioner, to wit: 

Report of Dr. Edmund Spicer, dated February 9, 1921. (Com. 
Rpt. p. 3.) 

Report of Dr. Edmund Spicer, dated March 14, 1921. (Com. 
Rpt. p. 3.) 

25 Report of Dr. A. L. Scheff, dated January 27, 1922. (Com. 

Rpt. p. 4.) 

Report of Veterans’ Hospital Xo. 41. dated March 21,1922. (Com. 
Rpt. p. 5.) 

Report of Veterans’ Hospital Xo. 41, dated July 20, 11922. (Com. 
Rpt. p. 5.) 

Report of Veterans’ Hospital Xo. 41. dated November 7, 1922. 
(Com. Rpt. p. G.) i 

Report of Dr. M. E. Sherer, dated January 23. 1923. |(Com. Rpt. 

!>•"•) . I 

Report of \ eterans Hospital Xo. 41. dated April 18, 1923. (Com. 

Rpt. p. 7.) 

Report of Dr. E. C. Brennard. dated October 9. 1923. !(Coin. Rpt. 
p. 9.) 

Report of Dr. A. R. Diefendorf, dated February 29, 1924. (Com. 
Rpt. p. 9.) 

Report of Veterans* Hospital Xo. 41, dated March 27. 1025. (Com. 
Rpt. p. 10.) 

Report of Veterans' Hospital Xo. 41. dated December 30, 1925. 
(Com. Rpt. p. 12.) 

Report of Veterans’ Hospital Xo. 41, dated November 2, 1926. 
(Com. Rpt. p. 13.) ! 

Report of Drs. Myer E. Segal, T. R. Preston, and Earl! Moorman, 
dated March 10. 1930. together with separate report on the same date 
by Dr. Moorman. (Com. Rpt. p. 14.) j 

Report of Dr. E. J. Whalen, dated March 10, 1930. (Corn. Rpt. 
p. 15.) ! 

Laboratory report dated March 12, 1930. from Connecticut State 
Department of Health. (Com. Rpt. 1G.) 

Report of Dr. F. Arthur Emmett, dated April 1, 193j0. (Com. 
Rpt. p. 16.) 

Objection is made to these reports separately and j severally, 
grounds therefor being assigned as follows: i 

The reports are immaterial, irrelevant, and incompetent, is hear¬ 
say evidence, and does not provide for the cross-examination 
2G of the witnesses who made the reports. It is not shown that 
the physicians who made the reports were Government em¬ 
ployees or that the signatures to the reports are genuine. They are 
not under oath. The reports are not properly identified and the 
reports contain statements of other parties, including the plaintiff in 
this action, said statements being self-serving declarations oh the part 
of the plaintiff in this case, made in connection with clalihs on the 
part of the plaintiff for the payment of money to hirg by the 
defendant. * 4 j 

The documents included in the commissioner’s report afid which 
are proposed to be offered as evidence in this case above objected to 
consist of reports of physical examinations of the plaintiff! purport¬ 
ing to have been made by agents or employees of the defendant, the 
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United States of America, such reports being taken from the files of 
the U. S. Veterans’ Bureau. A general objection is interposed by the 
defendant to all or any part of these reports on the ground that the 
same are inadmissible as evidence for the reasons assigned. 

Such reports would not be admissible because they might be 
admissions against interest. All Government officers or employees 
are limited in their right to bind the Government by the specific 
authority delegated to them under act of Congress. 39 Cyc. TOT, 
Louise Birmingham vs. United States. 4 Fed. 2d, 508. 

These reports are not record evidence, such as are required to be 
made by law, but are merely reports made to a bureau of the Govern¬ 
ment. by its employees, pertaining to its administration, and only 
purport to be statements made by them including their opinion and 
conclusion. 

These reports could be admissible only upon the theory that they 
are official reports of facts made by Government agents and 
2T taken from the official files. It is conceded that reports of 
Government airents of facts noted by them at the time of 

cr v 

happening and as taken from official files have been held to be 
admissible in a number of cases. Evanston vs. Gunn, 99 U. S. 660, 


666; Mclnerney vs. U. S.. 142 Fed. T29, T36: Greenleaf on Ev., 12 Ed., 
Vol. 1. sec. 484. p. 529: Elliott on Ev.. vol. 1. p. 505, sec. 405: Jones 
on Ev., 2d Ed., p. 64T. sec. 509. This doctrine has been upheld 
recentlv in the case of the United States of America against Hershel 
Cole, decided in the 6th Circuit Court of Appeals. November T. 1930, 
and in the case of Ann E. Runkle et al. vs. United States, decided in 


the 10th Circuit Court of Appeals under date of July 28, 1930. In 
both cases these: courts held that medical reports of examinations 
made by Government agents of the plaintiff, as taken from Veterans’ 
Bureau files and properly identified, were admissible. 

However, attention is invited to the fact that the general line of 


authorities hold that reports of Government agents are admissible 
with reference to facts noted by such agents and not with reference 
to opinions of such agents. The reports offered in this case are not 
only reports of facts observed and noted by the physician making 
the report but contain opinions of the physicians based not only 
upon facts observed but upon self-serving statements and claims made 
by this plaintiff in connection with a money demand upon the Gov¬ 
ernment. It is respectfully submitted that a far different principle 
is involved in a report which takes notice only of facts which can be 
seen and determined in only one way. such as the reading of a rain 


gauge, or the weighing of an article on scales, as is involved in the 
notation by a doctor of a diseased condition, the diagnosis of which 
in most cases includes not only the taking of a temperature, pulse, 
respiration, and other physical phenomena, but also must consider 
the plaintiff’s claims as to his feeling. Obviously the doctor’s 
2S diagnosis must consider many features of the physical condi¬ 
tion of the person being examined which can not be definitely 
known or determined and must of necessity be largely a question of 


opinion. 

In the case of Sandel vs. State. 126 S. C. 1: 119 S E TT6; 44 S. p. 
Ct. 5; 263, U. S. 6T2; 68, L. Ed. 500, a suit was brought against the 
State of South Carolina seeking to recover against the State on 
account of the death of a child due to impure vaccine provided by the 
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State. It was held in this case that the reports of doctors employed 
by the State to investigate the death were not admissible in evidence. 

Such documents are not admissible merely because thev are taken 
from Government files and appear to have been made by Govern¬ 
ment agents. They can be admitted only when it appears from 
the document itself that under the rules of evidence generally appli¬ 
cable thev would be admitted. 

Specific objection is made to those parts of these reports provid¬ 
ing a 44 brief military history of claimant’s disability and 44 com¬ 
plaint at time of examination.” A history of the claimant’s disa¬ 
bility appears on only the first of the medical examinations referred 
to above. The complaint at the time of examination 1 ; appears on 
each one of the reports referred to. Additional claims dr statements 
made by the plaintiff to the examining doctor are alsoj included in 
the examination report of Dr. A. R. Diefendorf, dat^d February 
29. 1924. under the heading 44 Mental examination ” (Com. Rpt. 
p. 9). and under the head of 44 Remarks” (Com. Rpt. p. 10); also 


under report of Veterans’ Hospital 41, dated December 30, 1925, 
under the heading 4 * Nervous system” (Com. Rpt. p. 12)j; also under 
the report of I)r. Earl Moorman, dated March 10. 1930 (Com. Rpt. 
pgs. 14-15). 

Further objection is made to the inclusion in these reports and 
the proposal to offer the same in evidence of such 

29 claims or statements as made by the plaintiff to the examining 
physicians upon the dates of the several examinations, upon 

the ground that such claims and statements were not linade under 
oath, were not subject to cross-examination by the defendant in this 
case, and are self-serving declarations made by the plaintiff in con¬ 
nection with a money claim against the Government. i 

It is recognized that there are authorities holding that; statements 
of a person as to his physical condition and feelings made to a doc¬ 
tor at the time of his physical examination or treatment! are admis¬ 
sible in evidence. In such cases the only question involved at the 
time of the examination was the physical condition of jthe person 
and the statements were made only with reference to tlisjit fact and 
not in connection with a pending claim or based upon the hope that 
the result of the doctor's diagnosis and treatment would provide any 
monetary recompense. The situation in this case is quite different. 
The examinations of this plaintiff by the several doctor^ were not 
made merely to determine the physical condition of the plaintiff 
but were made to determine his rights in connection with his claim 
against the Government for compensation or other benefits allowed 
bv law. i 

For the reasons assigned it is respectfully submitted tljiat the re¬ 
ports should not include any statements made by the plaintiff at 
the time of examination and that such statements are inadmissible 
as evidence in this case. | 

Further specific objection is made to the inclusion in these reports 
of opinions expressed by the examining doctors as to the; ability to 
resume pre-war occupation and as to whether or not vocational train¬ 
ing was feasible. These opinions of the examining doctors will be 
found in the last paragraph of each report. 

30 The question involved in this case is the permanent and 
total disability of the plaintiff at a time when insurance sued 
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upon was in force. The question as to whether or not he was able 
at any date to resume his pre-war occupation, or whether or not voca¬ 
tional training was feasible, is not involved in this case. The test 
is not his ability to do anv particular kind of work but whether or 
not it was impossible for him to have continuously followed any sub¬ 
stantially gainful occupation and this at a time when the insurance 
was in force. 

The opinions of the examining physicians with reference to his 
ability to resume his pre-war occupation may be understood to refer 
only to the question of compensation wherein the basis of determina¬ 
tion of rights depends upon service connection disability and upon 
his pre-war occupation. Such opinions have no reference to perma¬ 
nent and total disability as applied to the maturity of insurance. In 
this connection, attention is invited to the fact that questions of com¬ 
pensation are not within the jurisdiction of the courts to determine 
but are exclusively within the determination of the U. S. Veterans’ 
Bureau. The opinions, therefore, as expressed by the examining 
doctors were intended only for use in connection with compensation 
claims pending before the U. S. Veterans’ Bureau. 

For the reasons assigned above, it is respectfully submitted that 
the reports on physical examinations, as included in the commis¬ 
sioner's report, are not properly before the court for consideration 
and are not admissible as evidence in this case. 

It is also submitted that even though such reports should be held 
to be admissible, that the parts thereof containing statements or 
claims by the plaintiff and opinions of examining physicians as to 
the paintiff's ability to resume pre-war occupation, or the feasibility 
of vocational training, should not properly be included in the 
31 report of the Commissioner and should be striken from the 
report and ithe documents referred to before the same are 
offered in evidence. 

Respect fully submitted. 

! Leo A. Rover, 

! United Staten Attorney. 

John AV. Fihelly, 

Ann infant United State# Attorney. 

Allen Crenshaw. 
Attorney, U. S. Veterans' Bureau. 

Service of a copv hereof is acknowledged, this 28th dav of April, 
1931. 

Warren E. Miller. 

Plaintiff's memorandum in opposition to the defendant's objections 

Filed Mav 1. 1931 


The following comment and authority are respectfully submitted 
in answer to the defendant's objections to the report of the commis¬ 
sioner to the above-entitled case. 

It is respectfully submitted that by reason of the stipulation filed 
in this case, the defendant is precluded from raising the written 
obiections raised herein. 
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With reference to the first objection raised by defendant, it is 
submitted that the educational qualifications and military record 
and battles engaged in. previous occupation, et cetera, are pertinent 
to the issues involved herein, and shed some light upon the effect 
injury or disease would have upon the plaintiff hereijn. Obviously 
a person of high educational attainments could follow" continuously 
certain selected lines of work whereas a person situated; as this plain¬ 
tiff is. namelv, having onlv had three vears in grammar school, and 
having been a watchmaker before he entered the military service, 
where lie was disabled, can only do the most njienial type of 

32 work. Ilis military record of battles engaged in is important 
in order to show the condition under which he w as serving and 

which it is plain caused the disability for which suit; is instituted. 

II 

With reference to the objection of the defendant to [report of the 
commissioner, which it is admitted and the record (dearly shows 
were taken from the official files of the Veterans’ Bureaju, relating to 
a physical examination made by Government physisbians of this 
veteran over a period of time of permanent and total disability, 
obviously these reports were used in reaching decisions that this 
veteran was not permanently and totally disabled. But irrespective 
whether or not they were so used by the Director of Veterans' Bureau 
in determining that this veteran was not totally and !permanently 
disabled, it is respectfully submitted that they are advisable. In 
this connection attention is invited to the following authorities: 

Evanston v. Gunn, 99 U. S. GGO. 2“> L. Ed. 30G: j 

4 * A record, kept by a person employed by the Unite<jl States Sig¬ 
nal Service, is admissible in evidence. It may be admitted that 
there is no statute expressly authorizing the admission of such a 
record, as proof, of the facts stated in it. but many! records are 
properly admitted without the aid of any statute. The inquiry to 
be made is. what is the character of the instrument? j The record 
admitted in this case was not a private entry or memorandum. It 
had been kept by a person whose public duty it was to jrecord truly 
the facts stated in it. * * * They come, therefore!, within the 
rule which admits in evidence 4 Official registers or records kept by 
persons in public office in which they are required, either by statute 
or by the nature of their office, to write down all transactions occur¬ 
ring in the course of their public duties or under their personal 
observation.’ To entitle them to admission it is not necessary that a 
statute requires them to be kept. It is sufficient that they are kept in 
the discharge of a public duty. Nor need they be kept i by a public 
officer himself if the entries are made under his directionjby a person 
authorized by him." 

Heike v. United States, 192 Fed. 83: 

44 Dock books kept by assistant weighers in the custpins service 
in which are recorded their observations of the scales made at the 
time of weighing imported merchandise, and which are official 

33 records of the Government, are admissible in a criminal case 
as prima facie evidence of what they purport to record.” 


I 

j 

i 
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Mclnernev v. United States. 143 Fed. 729: 

“A verified copy of a ship’s manifest containing a list of its alien 
immigrant passengers, and giving their names, nationality, last resi¬ 
dence. and destination, delivered to the inspection officers of a port 
of the United States as a report, under the requirement of act March 
3, 1891, c. 551, sec. 8. 26 Stat. 1085 (U. S. Comp. St. 1901. p. 1298). 
and preserved in the immigration office, is a public record, and when 
produced by the proper custodian is admissible as evidence of the 
facts stated therein.” 

White v. United States, 164 U. S. 100. 17 S. Ct. 38. 41 L. Ed. 365: 

“ Entries in a book kept by a jailer, which lie was required to keep, 
whether by statute or by a superior officer, are competent evidence to 
show that a prisoner was in jail on a certain day. and not in court as 
a witness, although the jailer, independently of the record, has no 
distinct recollection of that fact.*’ 

McGovern v. United States. 294 Fed. 108. affirmed, but this point 
not mentioned on affirmance, in 299 Fed. 302. This is an action 
upon a war risk insurance policy: 

“A large part of the evidence consists of reports to the Bureau of 
War Risk Insurance, and to its successor, the Veterans' Bureau, by 
defendant’s doctors, repeatedly examining plaintiff therefor, and of 
determinations and actions upon them by the bureaus. These bureaus 
are vested with statutory authority to examine, report, determine 
and act in ail matters relating to administration of the statute, 
whether in respect to its compensatory or insurance aspect, and hence 
all thereof are public, official judgments of a special tribunal, and 
competent evidence.” 

Gonzalez v. United States. 298 Fed. 1003 (action upon a war risk 
insurance policy) : 

“ * * * mo tion of beneficiary of war risk insurance policy for 

an order directing taking of depositions and production of books 
and records for use in an action on policy will be granted, unless 
Government stipulates to produce witnesses at trial with records in 
question.” 

In the case of Runkle et al.. War Risk Insurance Case. vs. United 
States, decided by the Tenth Circuit Court of Appeals, July 28, 
1930. the court held : 

“3. The plaintiff offered in evidence a statement purporting to be 
signed by one Dr. Maguire, and purporting to be an examination of 
the insured made on December 4. 1919. That report discloses an 
active pulmonary tuberculosis: an inability to perform any part of 
any occupation: concludes that his chances for recovery or 
34 arrest are remote. The report recommends a rating for com¬ 
pensation of ^Temporary total.' The report was found in the 
files of the attorney for the United States Veterans’ Bureau for the 
State of Colorado. To this proffer of proof the defendant objected 
on the ground that the evidence was incompetent and immaterial; 
that the document had not been identified: and that it was heresy. 

“The identification was not sufficient, and the report was properly 
excluded. Since the case is to go back for another trial, we pass 
upon the other objections. If the report is properly identified as 
having been made by a doctor employed by the United States Govern¬ 
ment, and that it is his report of a physical examination made of the 
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insured, it is not incompetent. The World War veterans’ act 1924 
(38 U. $. C. A., sec. 456) provides that— j 

“‘All files, records, reports, and other papers and documents per¬ 
taining to any claim for the benefits of the provisions o| this chapter, 
whether pending or adjudicated, shall be deemed coijfident’al and 
privileged and no disclosure thereof shall be made except as follows: 

“‘(a) To a claimant or his duly authorized representative, as to 
matters concerning himself alone, when in the judgment! of the direc¬ 
tor such disclosure would not be injurious to the physical or mental 
health of the claimant; | 

***(b) Where required by the process of a United States court to 
be produced in any suit or proceeding therein pending; pr when such 
production is deemed by the director to be necessary ih any suit or 
proceeding brought under the provisions of this chapter; * * * .’ 

“ This statute contemplates that those claiming the benefits of the 
act may have access to such reports. Such access would be of little 
avail to the claimants if the reports could not be used in court. 
Moreover, the statute contemplates use in court by subjecting them to 
the process of the United States court. Furthermore, the generous 
attitude of the Government toward the beneficiaries of the veterans’ 
act repels any idea of a desire to conceal any material fiict from the 
veterans or their beneficiaries. Particularly is this tru^ of findings 
of a physical examination. The standing of the doctors employed 
by the Government is assurance of the integrity of their reports. 
In Gonzalez v. United States. 29S F. 1003. the District Court required 
the Government to produce for the examination of the plaintiff, in a 
war risk insurance case, such reports and records. In [Evanston v. 
Gunn. 99 U. S. 660. 25 L. ed. 306. the Supreme Court hjeld that the 
records of meteorological stations were admissible in evjidence. such 
reports being of a public character, and made in pursuance of public 
duty. To the same effect, see Melnernev v. United States j(l C. C. A.) 
143 F. 729. It is our conclusion that, as far as material to the issues, 
the report of Dr. Maguire, if properly identified, is admissible.” 

In the case of United States vs. Hershel Cole, decided by the Sixth 
Circuit Court of Appeals, a war risk insurance case, the 
35 court stated: 

“ There was no error in the admission of appelleje's Exhibits 
H and I. These exhibits consisted of two reports of physical exami¬ 
nations of appell'e. each dated April 30. 1923. and signed by physi¬ 
cians of the bureau. Only those parts of the reports which gave spe¬ 
cific findings of fact were permitted in evidence. 'File examinations 
were made under the authority of the Director (tit. 38,;ch. 10, sec. 
426. U. S. C.) and were taken from the bureau's files pertaining to 
appellee. It is insisted that these reports are (1) confident’al and 
(2) heresay. We can not agree. They are not confident'al or 
privileged when required to be produced in any suit or j proceeding 
pending in the United States court (tit. 38. eh. 10. sec. :456. clause 
(b). U. S. C.: Gonzalez v. U. S., 298 Fed. 1003), andjin fact no 
privilege was claimed for them in the lower court. Further, we 
regard these reports as exceptions to the hearsay rule. They were 
made by the examining physicians under the sanction of cjfficial duty 
and as and for a permanent record of specific facts to jbe kept in 
the files of the bureau. See Evanston v. Gunn, 99 U. 660, 666; 
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White v. U. S., 164 U. S. 100. 104; McGovern v. U. S., 294 Fed. 103, 
109, affirmed bv the Circuit Court of Appeals, 299 Fed. 302, C. C. A. 
1; Runkle v. V. S., 42 Fed. (2) 804. S06, C. C. A. 10; Heikle v. U. S., 
192 Fed. 83. 94, C. C. A. 2; In re Hirsch, 74 Fed. 928, 930; Mclnernev 
v. U. S.. 142 Fed. 729. 736; Greenleaf on Ev., 12 Ed., vol. 1, sec. 484, 
p. 529; Elliott on Ev.. vol. 1. p. 505. sec. 405; Jones on Ev., 2d Ed., 
p. 047, sec. 509. 

44 In addition these reports were of examinations made of appellee 
four years, lacking one day. after the lapse of his insurance contract. 
They shed little light upon the physical condition of appellee during 
the life of the contract. If thev revealed anything materially im- 
portant it was that at the time they bear date. April 30. 1923, 
appellee was blind, a fact otherwise abundantly proven and hardly 
denied. Their admission in any event constituted no material or 
prejudicial error for which a reversal is authorized. Tit. 28. ch. 10, 
sec. 391, V. S. S.: Holmes v. Goldsmith, 147 IT. S. 150, 1G4; Hinkley 
v. Pittsburgh Bessemer Steel Co.. 121 IT. S. 2G4, 278: Lancaster v. 
Collins, 115 l\ S. 222. 227. 

** The remaining assignment urged was the exclusion of appellant's 
Exhibit 3. We see no reason for any distinction between this exhibit 
and appellee's Exhibits II and I. They were all certificates from 
medical officers and were all produced from appellee's file in the 
bureau. This file was properly certified. Exh'bit C is in ubstance 
and effect that appell'e was given a careful physical examination 
by the surgeon nine days before his discharge and that no physical 
defects were discovered. Upon the same reasons given for the 
admission of appellee's Exhibits II and I we think it was error to 
exclude appellant's Exhibit 3." 

In the case of Ray E. Massey vs. United States, decided by the 
United States District Court in and before the District of Wash¬ 
ington. Xeterer. district judge, which was a memorandum by plain¬ 
tiff for leave to inspect the files, records, and reports at 
36 the Veterans’ Bureau with reference to the claim of the plain¬ 
tiff. the court in granting the motion of the plaintiff to require 
the protection of these records stated: 

44 The Government resists the right to inspect. Carpenter e. Winn, 
221 U. S. 533; and Princess Sophia^ 2G9 Fed. 651. These cases are 
grounded on section 724. R. S.. which 4 in the trial of actions at 
law * * * on * * * notice 551 * * require the parties to 
produce books * * * in the possession * * and the sec¬ 

tion was regarded as a short and quick way of obtaining documentary 
evidence for use in 4 the trial of an action at law * * V 


44 The right, if any the plaintiff has, is under the World War vet¬ 
erans' act. title 38, U. S. C. A., section 456, which provides: 

44 v The files, records, reports, and other papers and documents per¬ 
taining to any claim for the benefits of this act. whether pending or 
adjudicated, shall be deemed confidential and privileged, and no dis¬ 
closure thereof shall be made except as follows: (a) To a claimant 
or his duly authorized representative as to matters concerning him¬ 
self alone, when in the judgment of the director such disclosure 
would not be injurious to the physical or mental health of the claim¬ 
ant: (b) where required by the process of the United States courts 
to be produced in any suit or proceeding therein pending; or when 
such production is deemed b}' the director to be necessary in any suit 
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or proceeding brought under the provisions of this chapiter * * 

(Italics supplied.) _ j 

“That no ‘fishing expedition’ will be permitted by the court is 
stare decisis. Section 724, R. S., has no application here. The rec¬ 
ords and documents pertaining to any claim, etc. (such !as plaintiff’s) 
is properly held confidential as to the public, but as to t}ie claimant is 
not a public disclosure, and is within the exception; ‘(a) when in the 
judgment of the director such disclosure would not be injurious to 
the physical and mental health of the claimant.’ This (jliscretion the 
Congress meant, no doubt, should be reasonably exercised. Whether 
claimant has a remedy where denial is clearlv arbitrary, need not 

• m J %f 7 

now bo determined. In the interest of economy of time and expedi¬ 
tion of the work of the greatly congested calendar o£ the Federal 
courts, inspection should be encouraged before trial, to, end that no 
delay for examination at trial will be occasioned. It is ipconceivable, 
under the provisions of this act, where injury would Accrue to the 
defendant by an inspection, before trial, of the records; reports, pa¬ 
pers. and documents in its possession pertaining .to thej claim. The 
purpose of the record is not to conceal the truth, but rather to find 
the truth and record the same in the interest of right and justice. It 
is a record made by the defendant, submitted to by the plaintiff, in 
the interest of both parties. ‘It was a relation of benevblence estab¬ 
lished by the Government at a considerable cost to itself for the 
soldier’s good.* Justice Holmes, in White v. United States. 270 U. S. 
175. The benevolent concept of the Government discloses a desire to 
reveal, rather than to conceal, any recorded fact relative to the 
beneficiary. j 

37 “The purpose is ‘to provide a system of relief to persons 
disabled. Title 38, U. S. C. A., section 432. Every provision 
of the act exposed a desire to extend aid on behalf of the Government; 
it enjoins upon staff employees the duty of aiding beneficiaries, and, 
until disagreement, the bureau was acting for both pajrties. And 
since section 45G, supra, provides (b) that the records, wljen required 
by the process of court shall be produced hi any pending mit* it is ob¬ 
vious that the intent of the Congress was to provide an opportunity 
for inspection, if denied by the director, to the end thjnt prepara¬ 
tion may be made before, rather than at trial, and obviajte resort to 
equity by bill of discovery by the beneficiary under the policy. 

“A process is merely a formal writing issued by authority of law. 
In re Martin. 8G X. J. Eq. 2G5: State v. Superior Court of Thurston 
County. 139 Wash. 454: see also, in re Simon, 297 Fed. 942: Frank 
Adams Elec. Co. v. Witman, 85 S. E. S19 (Ga). 

“A suit is pending after complaint is filed, and process served on 
the defendant, or defendant has voluntarily appeared, j Murray v. 
Hawkins, 87 S. E. 1068 (Ga); O. W. R. & X. Co. v. Reed, 1G9 Pac. 
342 (Ore). And in re Conway, 178 U. S. 421, it is held that suit 
is pending from the time it is entered in court, and the court, at page 
434, says: 

“ ‘ The term “ pending ” means nothing more than remaining 
undecided. An action may without doubt be pending froijn the com¬ 
mencement.’ 

“ This was said of a suit where no process had been seryed or ap¬ 
pearance made. In the instant case the defendant has answered; the 
issue is made between the litigants. 
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( n ) In refusing to allow or to give defendant's Prayer Xo. 8. such 
prayer properly stating the law in the case and being proper instruc¬ 
tion to the jury, the refusal thereof was prejudicial to the rights of 
the defendant. 

(o) In refusing to allow or to give defendant's Prayer No. 10, such 
prayer properly stating the law in the case and being proper instruc¬ 
tion to the jury, the refusal thereof was prejudicial to the rights of 
the defendant. 

(p) In refusing to allow or to give defendant's Prayer No. 11, such 
prayer properly stating the law in the case and Ix'ing proper instruc¬ 
tion to the jury, the refusal thereof was prejudicial to the rights of 
the defendant. 

(q) In refusing to allow or to give defendant's Prayer No. 15, such 
prayer properly stating the law in the case and being proper instruc¬ 
tion to the jury, the refusal thereof was prejudicial to the rights of 
the defendant. 

2. On the ground that the jury verdict for the plaintiff is contrary 
to the overwhelming weight of the evidence. 

3. On the ground that the jury verdict for the plaintiff is contrary 
to the law on the case. 

Oral argument is requested. 

Leo A. Rover. 

United States Attorney . 

John W. Fihelly, 
Assistant U. S. Attorney. 

Allen Crenshaw. 

■ Attorney , U. S. Veterans' Bureau. 

Service accepted. All rights reserved. May 10. 1931. 

R. H. McNeill, Atty. for Plff. 

41 Supreme Court of the District of Columbia 

Thursday. June 4, 1931. 

Sessions resumed pursuant to adjournments. 

Hon. Jennings Bailey. Joseph W. Cox. James M. Proctor. Justices, 
presiding. 

* * % * ff. * * 

Upon consideration of the motion for a new trial hied herein and 
heretofore argued and submitted to the court it is ordered that said 
motion bo, and the same is hereby, overruled and judgment on 
verdict is ordered. Wherefore it is considered that plaintiff recover 
of defendant herein the sum of eight thousand two hundred eighty 
dollars ($S,2S0). out of which amount there shall be paid to Robert 
H. McNeill, and Warren E. Miller, attorneys here for the plaintiff, 
the sum of eight hundred and twenty-eight dollars ($828) as attor¬ 
neys' fees, said sum to be paid by separate checks one-half to the 
said Robert H. McNeill and one-half to the said Warren E. Miller; 
and it is further ordered that upon all monthly payments hereafter 
accruing there shall be deducted and paid to Robert H. McNeill 
and Warren E. Miller a further allowance of ten per cent (10%) as 
attorneys' fees to be paid in separate checks one-half of said ten 
per centum to Robert H. McNeill and one-half to said Warren E- 
Miller and execution thereof be had. 


UNITED STATES VS. FILODEMO G. BALANCE 31 

l 

j 

To the foregoing judgment the defendant by its attorney, in open 
court, notes an appeal to the Court of Appeals of this District. 

Cox, Justice. 

Memorandum 

\ 

i 

August 12, 1931: Time to file bill of exceptions extended from 
time to time to and including September 19, 1931', 

42 Assignments of error j 

Filed September IS, 1931 ' 


The defendant in this action in connection with its] petition for 
appeal in the Court of Appeals for the District of Colombia makes 
the following assignments of error which, it believes exi£t: 

1. The court erred in denying defendant’s motion feir a directed 
verdict because of the insufficiency of the evidence td establish a 

%/ I 

prima facie case. j 

2. The court erred in denying defendant’s motion for a directed 
verdict because the evidence affirmatively shows that the plaintilf 
was not and could not have been permanently and totally disabled at 
the time the contract sued upon lapsed for nonpayment ojf premiums. 

3. The court erred in admitting in evidence the report; of the com¬ 
missioner filed pursuant to Law Rule No. TG. 

4. The court erred in admitting that portion of the coijnmissioner’s 
report headed “ War Department Records ” relating tb plaintiff’s 
pre-war occupation, marital status, applications for enlistment in the 
Navy, educational and military qualifications, overseas ;service and 
military records, and in admitting in evidence the suiniinarv of the 
commissioner. 

5. The court erred in admitting the report of physical examination 
of the plaintiff. Filodemo Balance, made by Dr. Edmhnd Spicer, 
dated February 9, 1929, contained in and. referred to in tfye summary 
of the commissioner and in admitting in evidence the summary of the 
commissioner. 

6. The court erred in admitting the report of physical examination 

of the plaintiff, Filodemo Balance, made by Dh Edmund 
43 Spicer, dated March 14, 1929. contained in and referred to in 
the summary of the commissioner and in admitting 'in evidence 
the summary of the commissioner. 

7. The court erred in admitting the report of physical examination 
of the plaintiff, Filodemo Balance, made by Dr. A. L. Scjheff, dated 
January 27, 1922, contained in and referred to in the summary of 
the commissioner and in admitting in evidence the summary of the 
commissioner. 

8. The court erred in admitting in evidence the repojrt of Vet¬ 
erans Bureau Hospital No. 41, dated March 21, 1922, contained in 
and referred to in the summary of the commissioner and! in admit¬ 
ting in evidence the summary of the commissioner. 

83020—-3 1 1 3 
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9. The court efred in admitting in evidence the report of Vet¬ 
erans Bureau Hospital No. 41, dated July 20, 1922, contained in 
and referred to in the summary of the commissioner and in admit¬ 
ting in evidence the summary of the commissioner. 

10. The court erred in admitting in evidence the report of Vet¬ 
erans Bureau Hospital No. 41, dated November 7, 1922, contained in 
and referred to in the summary of the commissioner and in admit¬ 
ting in evidence the summary of the commissioner. 

11. The court erred in admitting the report of physical examina¬ 
tion of the plaintiff. Filodemo Balance, made by Dr. M. A. Sherer, 
dated January 23. 1923, contained in and referred to in the sum- 
mar}’ of the commissioner and in admitting in evidence the summary 
of the commissioner. 

12. Tito court erred in admitting in evidence the report of Vet¬ 
erans Bureau Hospital No. 41, dated April 18. 1923, contained in 
and referred to in the summary of fhe commissioner and in admit¬ 
ting in evidence the summary of the commissioner. 

44 13. The court erred in admitting the report of physical ex¬ 
amination of the plaintiff. Filodemo Balance, made by Dr. 

E. C. Brennard, dated October 9, 1923, contained in and referred to 
in the summary of the commissioner and in admitting in evidence 
the summary of the commissioner. 

14. The court erred in admitting the report of physical examination 
of the plaintiff, Filodemo Balance, made by Dr. A. R. Diefendorf, 
dated February 9. 1924 contained in and referred to in the summary 
of the commissioner and in admitting in evidence the summary of the 
commissioner. 

15. The court erred in admitting in evidence the report of Veter¬ 
ans’ Bureau Hospital No. 41, dated March 27, 1925, contained in and 
referred to in the summarv of the commissioner and in admitting in 
evidence the summary of the commissioner. 

16. The court erred in admitting in evidence the report of Veter¬ 
ans’ Bureau Hospital No. 41, dated December 30, 1925. contained in 
and referred to in the summarv of the commissioner and in admit- 
ting in evidence the summary of the commissioner. 

17. The court erred in admitting in evidence the report of Veter¬ 
ans’ Bureau Hospital No. 41, dated November 2, 1926, contained in 
and referred to in the summary of the commissioner and in admit¬ 
ting in evidence the summary of the commissioner. 

18. The court erred in admitting the report of physical examina¬ 
tion of the plaintiff, Filodemo Balance, made by Drs/Myer E. Segal, 
general medical examiner; T. R. Preston, M. D., chest specialist; and 
Earl Moorman, M. D., N. P. specialist, dated March 10, 1931, to¬ 
gether with special report by D. Moorman, contained in and 

referred to in the summary of the commissioner and in admit- 

45 ting in evidence the summary of the commissioner. 

19. The court erred in admitting the report of physical ex¬ 
amination of the plaintiff, Filodemo Balance, made by f)r. E. J. 
Whalen, dated March 10, 1930, contained in and referred to in the 
summary of the commissioner and in admitting in evidence the 
summarv of the commissioner. 
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20. The court erred in admitting the laboratory! report, dated 
March 12, 1930, made by the Connecticut State department of 
Health, contained in and referred to in the summary pf the commis¬ 
sioner and in admitting in evidence the summary of the commissioner. 

21. The court erred in admitting the report of physical examination 
of the plaintiff, Filodemo Balance, made by F. Arthur Emmett, con¬ 
tained in and referred to in the summary of the commissioner and in 
admitting in evidence the summary of the commissioner. 

22. The court erred in overruling the objection of jthe defendant 
to the hypothetical question propounded by plaintiff of Dr. M. E. 
Gardiner, plaintiff’s witness, and in admitting the answer of said 
witness thereto. 

23. The court erred in overruling the objection of the defendant to 
the hypothetical question propounded by plaintiff of Dr. Thomas 
Linville, plaintiff's witness, and in admitting the answer of said 
witness thereto. 

24 the court erred in sustaining the objection interposed to the 
question propounded on cross-examination of plaintiff^ witness, Dr. 
Thomas Linville, as to what evidence, if any, would supice to compel 
the witness to change his opinion with respect to the| answer given 
by him to the hypothetical question previously propounded. 

46 25. The court erred in admitting the answer, of plaintiff’s 
witness, Stephen D. Sauchelli, in his deposition with refer¬ 
ence to the fact that plaintiff had worked regularly before the war. 

26. The court erred in admitting the answer of plaintiff’s witness, 
Stephen D. Sauchelli, in his deposition with reference to the com¬ 
parison of plaintiff’s condition before and after the war. 

27. The court erred in overruling the motion of the! defendant to 
exclude from the consideration of the jury the answers given by 
Dr. M. E. Gardiner and Dr. Thomas Linville, to the! hypothetical 
questions propounded to them by plaintiff. 

28. The court erred in allowing and giving plaintiff’s Prayer 

No. 2. i 

29. The court erred in allowing and giving plaintiff’s Prayer 

No. 4. I 

30. The court erred in refusing to allow and to give defendant’s 
Prayer No. 3. 

31. The court erred in refusing to allow and to give defendant’s 
Prayer No. 4. 

32. The court erred in refusing to allow and to givp defendant’s 
Prayer No. 5. 

33. The court erred in refusing to allow and to give defendant’s 
Prayer No. 8. 

34. The court erred in refusing to allow and to give defendant’s 
Prayer No. 10. 

35. The court erred in refusing to allow and to give defendant’s 
Prayer No. 11. 

36. The court erred in refusing to allow and to giv^ defendant’s 
Prayer No. 15. 

47 37. The court erred in overruling defendant’s motion for a 
new trial. 
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38. The court erred in entering judgment for plaintiff on the 
verdict. 

39. And in other respects apparent of record. 

Leo A. Rover, 

United States Attorney. District of Columbia. 

John W. Wood, 

Assistant United States Attorney. District of Columbia. 

Of counsel: 

L. E. ZUM WINKLE, 

Insurance Attorney. Veterans' Administration. 

Robert H. McNeill, 

A tty. for Plaintiff. 

Memorandum 

September 18, 1931: Proposed bill of exceptions field. 

48 Order Extending Time to File Recard 

Filed September 12, 1931 
Court of Appeals of the District of Columbia 
No. 1S32, original. April term, 1931 

United States of America, petitioner 

vs. 

Filodemo Balance 

On consideration of the petition for an extension of time to file 
the record in this court in the above-entitled cause until and includ¬ 
ing October 5, 1931. it is ordered by the court that said petition be, 
and it is hereby, granted and the time extended as prayed. 

[seal.] Per Mr. Chief Justice Martin. 

i September 10. 1031. 

A true copy. 

Test: 

Henry W. Hodges. 

Clerk. Court of Appeals. D. C. 

By Moncure Burke, 

Assistant Clerk. 

Memorandum 

October 2, 1931: Bill of exceptions signed in duplicate. 

49 Designation of Record 

Filed June 22, 1931 

* * * * * * * 

Now comes defendant, the United States of America, by its attor¬ 
ney, Leo A. Rover, United States attorney in and for the District of 
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Columbia, and designates the parts of the record whi<|di it desires to 
have included in the transcript, said parts being sufficient for the 
determination of the questions raised on appeal, namely: 

1. Second amended declaration. 

2. Pleas of defendant. I 

3. Note of issue. 

4. Report of Commissioner Harr. : 

5. Defendant’s objections to commissioner’s report, i 

6. Plaintiff’s memorandum in opposition to defendaht’s objections 
to commissioner’s report. 

7. Verdict. 

8. Motion for new trial. 

9. Note overruling motion for new trial. 

10. Judgment. j 

11. Note of appeal. j 

12. Note of submission of bill of exceptions. j 

13. Note of signing of bill of exceptions. 

14. Bill of exceptions. 

15. Assignment of errors together with copy of this Resignation. 

Leo A. Rover, 

United States Attorney. 
John W. Wood, 

Assistant United States j Attorney. 

i 

Service of a copy of the above acknowledged, this \ - day of 

June, 1931. j 

Robt. H. McNeill, 

M. i 

Warren E. Miller, 

Attorneys fat Plaintiff. 

I 

i 

50 Supreme Court of the District of Columbia! 

j 

United States of America, i 

District of Columbia, ss: 

I 

I. Frank E. Cunningham, clerk of the Supreme Cpurt of the 
District of Columbia, hereby certify the foregoing page}s numbered 
from 1 to 49. both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, cojiy of which 
is made part of this transcript, in cause No. 73335 at lajw, wherein 
Filodemo G. Balance is plaintiff and United States of 'America is 
defendant, as the same remains upon the files and of record in said 
court. j 

In testimony whereof I hereunto subscribe my name aiiid affix the 
seal of said court, at the city of Washington, in said District, this 
3d dav of October. 1931. 

V , i 

[seal.] Frank E. Cunningham, Clerk. 
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51 In the Supreme Court of the District of Columbia 


Filodemo Balance, plaintiff 
vs. 

United States of America, defendant 


[At law. No. 73335 


Bill of exceptions 


Of counsel: 

L. E. Zum WINKLE 

Insurance Attorney, 


Leo A. Hover, 
United States Attorney. 
John W. Wood, 

Assistant United States Attorney. 


Veterans ’ Administration . 


52 In the Supreme Court of the District of Columbia 


Filodemo G. Balance, plaintiff 

vk. 

United States of America, defendant 


Law, No. 73335 


Bill of exceptions 

Be it remembered that the above-entitled cause came on for trial 
Friday, May 8, 1931, before Mr. Justice Joseph W. Cox, and the 
jury in the circuit division No. 3. Robert H. McNeill and Warren E. 
Miller appearing for the plaintiff, and Leo A. Rover, Allen Cren¬ 
shaw, F. W. Krichelt, and Lawrence A. Lawlor appearing for the 
defendant, whereupon the following proceedings were had: 

Filodemo G. Balance, the plaintiff, testified: 

I first endeavored to enter the military service of the United States 
in November, 1917. I have a bad throat. I can't talk much. I en¬ 
listed in the United States Army at Fort Slocum, in New York. 
I served overseas. I do not remember exactly the date when I went 
to France, but I think it was sometime in 1917. I came back April 
27th or 28th. in 1919. That was when I was serving with the army 
of occupation in Germany. I served in France about eighteen months 
and I came back some time in April. 1919. and I was discharged May 
17, 1919. I spent in a hospital near about five weeks overseas, back 
of the lines. I was badly gassed one day. but I did not report it to 
the doctor because I was on the line, and then two or three days later 
I was coughing and I reported it to the doctor and the doctor sent 
me to the hospital, to Occupation Hospital No. 4. I know I was 
there. I received treatment at other times while in France, and in 
Germany, too, in Coblenz, with the army of occupation. I didn’t 
know what was wrong with me at that time. I was coughing and 
had night sweats on almost all of my body but it seemed the doctors 
would never tell me anything about what my trouble was. I 
53 was very weak but I had to work and the sergeant came to me 
to report for work. He really sent me to the doctor, but he 
said to go to work. Finally I got orders to come back from the 
other side. When we got back to this side they discharged me three 
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or four weeks later. They held me for a little while. This weakness 
showed itself mostly by night sweats and coughing. Mjy voice was 
bad all of the time. This condition has continued most every day 
since I came back, and that condition exists with me to-day and has 
existed continually since I got discharged. When I got discharged 
I tried to work. T didn’t know what any compensation! was, and I 
had no home, and I wanted to live, to try to work, and to see if I 
could work (witness breaks down crying) but I couldn’t work. I did 
nothing at all for a month and a half after I came ba<pk from the 
Army in May, 1919. I lived on $60 that the Government gave me and 
I wore the same uniform that the Government gave nje for three 
months because I had no money to buy anything. I then |tried to get 
a job back at the clock shop, and I was employed two weeks at the 
Waterbury Clock Company. Before I went to war I was working 
for the Waterbury Clock Company. When I went back to my old 
job there was no work I could do then. I went in almost every day 
in the week and they gave me the old job of putting glasses on the 
faces of watches and at the same time cleaning them. That was old 
and new watches, called Ingersoll watches. I left that employment 
because it was impossible for me to work. Every time I would work 
two or three or four hours I would get weaker and weaker and weaker 
and I just could not work. The first thing you do is to clean the 
watches. You have to put them in between brushes and jclean them, 
all the glasses. They would take all of the white off the glasses and 
perfectly clean them. They call them buffers. It is just like cement 
on them and they would brush them off and the dust would get in my 
throat. I just had to quit. When it came to 2 or 3 o’clock in the 
afternoon I had to tell the boss to give me some other kind of work 
to do because it was too stiff for me, that I was too sick.; He asked 
me quite a few times why I was sick, and I told him I was badly 
gassed while in the Army and that my lungs were bothering 
54 me; that my throat was bothering me: and that I Was too sick 
to work. After that the American Legion helped me out a 
little. They gave me $6 a week. The American Legiqn Club in 
Waterbury helped me for over eight months. I stayed rjght in the 
clubroom and slept in the chairs there for eight or nine lponths and 
they gave me $6 a week for mv meals outside. After that j I traveled 
a little bit looking for jobs. I saw pieces in the papers quite a few 
times about jobs, and i went up and sought a place in tile baseball 
park to sell score cards to try to make a living and to pjiy for my 
room rent and meals. I used to try to sell papers or almost anything, 
but for weeks and weeks I didn’t have anything much. iSomebody 
took me over to the Red Cross one day and the Red Cross sent me 
to the I . S. Veterans’ Hospital Xo. 21 at Xew Haven. There they 
examined me, almost every doctor there did—the eye doctor, the nos : e 
doctor, the throat doctor, and they took X rays of me, and almost 
every doctor for every kind of disease examined me. and kept me 
there for over sixteen months the first time. One day I asked for a 
pass and the doctor refused to give it to me. The chief medical doctor 
called me into the office and said I was crazy. They senlt me to a 
different doctor, one of those nervous specialists. He wanted to send 
me to some insane hospital at Marion, Indiana. I didn’t know what 
to do. Somebody at the hospital told me there was lots; of crazy 
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people at that other hospital and that I better not go out there. I 
just left the New Haven Hospital without notice. I packed up and 
called a taxi and the taxi took me to New Haven where I stayed for 
quite a while. While I was at the hospital I was in bed 24 hours a 
day. I got up for a few moments, but I spent practically 24 hours 
in bed. They would let me get up between 3 and 5 o'clock and again 
at 7 o’clock and I would go back to bed at 9 and would stay there 
all night and get up for breakfast in the morning. Medicine was 
mostly given me to make me sleep and to stop me from sweating. I 
took a lot of small pills, two every night. The nurse would tell me 
that I didn’t belong in a hospital of this kind because my nerves were 
too completely gone and that I needed better treatment. After 

55 leaving the hospital I didn’t do nothing at all. The Govern¬ 
ment paid me $100 a month for permanent disability. I was 

living in a rooming house. I would get up in the morning and take a 
little walk and get the papers, have my breakfast, and would go 
home again. I would take two hours rest in the afternoon. This 
was approximately the same kind of treatment that I followed while 
I was in the hospital. I did this because the nurses had been follow¬ 
ing me around night and dav. Even if I went to a show thev were 
out in front of the show and would ask me what I was doing and 
why I wasn’t in bed^ I said to them one day, “ I am not crazy. I am 
too young to die.” And then I said. “What do von want to do? To 
put me in bed all the time?*’ I said, “I am taking the rest." These 
nurses were employed by the New Haven office of the Veterans’ Bu¬ 
reau. Thev follow around everv soldier in the countrv. I was in 
New Haven until 1925. Some friend told me I ought to go to the 
country, that that was the only way for me to get all right. He said 
for me to go to some farm and that that might get my health back. 
So I left and went to Old Saybrook. Connecticut, where I am now. 
I have been there now for about five vears. I have been doing nothing 
until a year ago last May when the Government cut me off entirely 
from my compensation. I just take a rest almost all of the after¬ 
noon. I would go down to the show at the resort between 7 and 8 
and come back at 9, or 10 and go to bed. I would take my proper 
rest just the way they used to give it to me at the hospital. I carried 
on the same treatment I received while I was in the hospital. I fol¬ 
low the doctor's orders. I feel that it is the proper way to do it for 
my health. Since they cut me off from my compensation two years 
ago May 1st I went to the post office and asked the postmaster if my 
check was there. He said no check. I waited 2 or 3 days and went 
in again and asked if it was there. He said it was not. * I called up 
the Veterans’ Bureau and they said my check was stopped. The}’ 
didn’t give me any reason for it at all. I didn't know what to do. 
The woman I was with wanted her board. I stayed there 2 or 3 
weeks and she came out of the door one morning and said. “If 

56 you don’t pay, your board by to-morrow you better get out of 
the house.” I found a friend by the name of Mr. Curwin who 

has a little country store and he said to me, u If you will help me out. 
to watch the store when I am busy, I will give you three square 
meals a day. and I will pay you for the room. I advise you to take 
this. It is better than nothing.” I am still with him yet. He has 
two gas tanks and he sells cigars, cigarettes, and ice cream. The 
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largest work I do is just what work a kid would do. In the morning 
I take care of the newspaper stand and sell papers and at noontime 
I dish out ice cream to the kids, for there are two or three hundred 
kids who come out of school. Once in a while I sell 5 or 10 gallons 
of gasoline when the boss is out. I stay there on an average of about 
two hours in the morning and two hours in the afternoon every day. 
When not there I sometimes take a little ride with a friend of mine. 
Sometimes I go home and read the paper or write. I take all the 
rest I can. I don’t know exactly how long each day. Ij figure that I 
must take enough rest, but if I don’t eat what can I do?! Certainly I 
can’t starve to death. When I get up in the morning I :feel all right 
because there is not much to do but take care of the; papers. At 
noontime when there are two or three hundred kids that come in to 
buy ice cream it takes an hour or an hour and a half before the kids 
go back to school. I feel pretty tired after that. I go home and take 
a rest. That condition exists every dav. The last time the doctor 
examined me I said. ‘‘What are you going to do? ” Ijsaid, “Why 
don't you pav me? ” I was last examined bv the U. iS. Veterans’ 
Bureau in Hartford a year ago last March. I asked about an exami- 
nation two months ago and they refused to give it to me. I wrote 
them a letter but I never received anything from them jjit all. They 
refused to give me treatment for the past two years. They have just 
positively refused. I wrote them in November, but have had no 
answer at all. I had no money to go to a doctor. Every time I go 
to a doctor it would have to be put out two or three or! four or five 
dollars, and I haven’t got any money. I have had no private 
57 doctors examine me. For my lungs I take all the rest I can, 
and for my nerves I take about a dozen aspirin tablets each 
day. I take the aspirin because I get a terrible and awful headache 
and nothing will stop it until I take something for the hjeadache and 
fall asleep. Two weeks is the longest period that I have worked at 
any one time since I have been out of the service. I canj think of no 
other place where I have worked since I left the Army] I came to 
Washington last Tuesday. A friend brought me up here. 

On cross-examination, Filodemo G. Balance testified: 

After entered the Army I was sent down to Fort Oglethorpe in 
Georgia. I don't think I went to a hospital there. I don’t remember 
whether I had a spell of bronchitis. I was overseas jclose to 18 
months. I <rues>. I don't remember the exact date when il first went 
to the hospital over there, but it was about three or four months 
before the armistice. I can not remember if it was jduring the 
Argonne drive. I don't remember what date it was ithat I got 
gassed. I was gassed and went to a doctor who told me it was in¬ 
fluenza. lie did not sav anything about anv gassing. !l told him 
when I went to the hospital about being gassed. I jwas in the 
hospital a little over a week. I may have been a little |less than a 
week, but I think it was a little over a week. They gavie me a pill 
and sent me to work. I didn’t want to do it, but they! forced me 
to. I went up into Germany with the army of occupation. I had 
to work. They forced me to work. I sailed back to tljiis country 
on May 17, li)l 0. From some time in October, 1918, until May, 
1919, 1 was doing duty with Evacuation Hospital Xo. 4. I was a 
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member of the hospital force. I was a laborer, putting up tents 
and fixing things. I was a member of Evacuation Hospital No. 4 
the whole time I was overseas. I joined them after I left Fort 
Oglethorpe. I was discharged in May, 1919, at some place in Mine- 
ola. I was examined by several doctors just a day or two before 
I was discharged, or maybe the same day. I was stripped. One 
doctor examined my eyes, another doctor examined by nose, and 
another doctor examined my lungs. I don't know what I signed. 
I signed millions of statements. When I was taking that ex- 

58 animation I told a noncommissioned officer that I was shocked. 
He examined me and had me sign a paper, and you know 

we don’t know what it is. He wouldn't let me see the paper. He 
wouldn't let me read it and he wouldn’t anyone else, either. It 
was not read over to me and no questions were asked. We just came 
along down the line and thev would give vou a kick and tell vou 
to keep on going. The doctors did examine me. Then I went to my 
home in Waterbury. where I stayed most of the time. I stayed all 
the time. I would go awav everv two or three davs. I don't re- 
member how many trips I made. When I left my home I came 
awav for mv business. I do not remember going to Atlantic Citv. 
I don't remember when I started to work for the Waterburv Clock 
Company. I think you will find on the record the date that I got 
through work there. I worked there about two weeks. I could 
be mistaken about that, but I am sure I worked about two weeks. 
I don't remember whether I started working there in the week end¬ 
ing June 14. 1919. I did not work there six weeks. I don't know 
whether I worked 45 hours the first week, then 47 hours, then 50 
hours, then 45 hours, then 50 hours. All I remember working is two 
weeks. I remember one week I got $10. and another week $18, and 
another week $18. \ I started to work for the American Legion 
immediatelv after I left the Waterburv Clock Companv. I was 
there at their club rooms. They did not pay me for working. That 
is from a fund that they have to help ex-service men out who are 
without work and without funds. They give you so much a week. 
That was simply charity. That wasn't paying for work. I was with 
the American Legion for quite a while. I don’t know how long. I 
don't know how many weeks or months it was. I don't remember 
if it was about 8 months. I don't remember when 1 quit. The 
poppy money was gone and they stopped giving me the $0 a week. 
I then stayed right in Waterbury. I sold papers on the corner, 
working for mvself. and tried to earn monev to pav mv room and 
meals. After that I sold advertising out at tlie baseball park. I 
didn't sell papers and advertising at the same time. I then went to 
the Red Cross and they sent me to Hospital 41. I first applied to 
the Government for compensation and hospitalization, when 

59 a doctor named Mr. Ferrell, a Legion member, approached 
me in the latter part of 1921. I never heard of the Waterbury 

Foundry and Machine Company. No one calls me George Balance. 
I never worked for the Waterburv Foundry and Machine Company. 
I did not start to work for them in June, 1920. I never knew of any 
George Balance. I did not file a claim with the Government until 
1921. (Witness is shown his application for compensation and asked 
to examine the signature thereon.) I recognize that as my signa¬ 
ture. I do not know whether that is mv application for compensa- 
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tion. I did not make it out. The Red Cross made it out and I 
signed it. I swore to it. The lady at the Red Cross found from the 
doctor and one of the Legion members that up to that j time I had 
a cough and pain in my chest and back and that I had been expec¬ 
torating blood two or three times a week. I told her I didj clock work. 
I didn't tell her anything about being a clock inspector. I did 
not tell her that I worked at the Navarre Hotel in New! York City 
before the war. I had been working for the Waterbury plock Com¬ 
pany before the war. I told her about the clock company. I did 
not tell her that I was steward for the American Legioii from .Sep¬ 
tember. 1020, and was still employed there. I said the American 
Legion helped me out and gave me $6 a week out of' the poppy 
fund money. I did not tell ther that I had never been married. 
I am single and the Red Cross lady got that from the People with 
whom I am living. Both of my parents are dead and they were 
dead when I made out the application. 1921. I explained to Dr. 
Ferrill that I had a cough and a pain in the chest andj that I ex¬ 
pectorated two or three times a week for seven months before that, 
and he might have explained it to the nurse. She made tihe applica¬ 
tion herself. I can't typewrite. She typewrote it herself and I 
didn't read it. I was too weak to do almost anything. ! I went to 
the hospital right after the application. I stayed in the jhospital in 
New Haven I think about 18 months both times, or it was a little 
longer than that. I left the hospital because the doctor examined me 
and they had an ambulance outside ready to take me to tjhe train to 
some insane hospital in Marion, Indiana. Some of jthe fellows 
60 in the hospital told me that I better not go there because they 
were all crazv guvs up there and I would be just hs erazv as 
they were. The doctor claimed my nerves were all shot to pieces. I 
went to the hospital in New Haven on or about January 27, 1922, 
and I think I remained there until April 11. 1923. About January, 
1923, I had some trouble in the hospital. I was investigated and 
tried by a board of doctors. I was tried because they had an ambu¬ 
lance and three cars outside of the hospital ready to send me to the 
insane hospital at Marion, Indiana, a thousand miles iwav from 
home. I was tried bv a board of insane doctors for misconduct. I 
know that one of them was a specialist. Dr. Diffenderf^r, of New 
Haven, and he had a piece of paper signed by two witnesses. I went 
back to the same hospital a few months later. I don't remember the 
date. I staved there until 1925. It was not in 1925 that I went to the 
hospital. I did not stay there from February to Noveihber, 1926. 
Between 1923 and 1925 I was living in New Haven. I <licl|not live in 
Old Savbrook a part of that time. I went to Saybrodk in 1925. 
I do not remember Mrs. Rowland and Miss Rowland. I did not go 
from the hospital and live in their home in Old Saybrodk in 1923. 
I never was engaged to marry Miss Rowland. No such people live 
in Old Savbrook or New Haven as Miss Rowland. I was not ar¬ 
rested because of the breaking of an engagement with Miss Row’- 
land in 1924, and they did not have me before the police court at 
that time. I did not go to a farm and live there a part df the time 
in 1923. 1924. and 1925. I didn't live in Old Savbrook pntil 1925, 
and I have lived there since. I remember going to see the Red 
Cross secretary in Waterbury, Connecticut, in 1924, and borrowed 
$5 from her. I paid back the one that I borrow’ed in 1924, but that 
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other one I did not pay back because I didn't have the money. I 
don't remember telling her that I had been living on a farm and 
that I had gotten lonesome and was going to move back to New 
Haven. I don’t remember telling her that I was in good condition 
except for a little occasional cough at night. I got out of the hos¬ 
pital the second time in 1925. It was not October 4, 1926. I went 
to Savbrook and lived with Robert Ross. I am now living 

61 with some German people named Curwin. who run a gaso¬ 
line station and sort of restaurant on the outskirts of town. 

They have a tourist camp and give me a little room, and I pay them 
$3.50 a week. They don't pay my board. He has a little restaurant 
and he gives me breakfast and dinner, and that is about all I want. 
He just gives me this little place for $3.50. I know the town clerk, 
Louise Thatcher. I do not work at anvthing else now. I have a 
letter to show that I was rated permanently and totallv disabled 
since 1922 right in the hospital, and I went before eiglht doctors 
and before the board. Thev discontinued it two vears ago this Mav 
without notifying me at all. They never explained to me the reason. 
I never heard of Dr. A. A. A. Crane. I did not act as liason officer 
while with the American Legion in 1919 and 1920 in Waterbury. 
I did not send some affidavits to the bureau from Dr. Crane. I 
did send in a lot of affidavits from different people with reference 
to mv disability. 

Q. Among the lot of affidavits that you sent in was- 

Mr. Miller (interposing). I do not see the materiality of that 
inquiry; the fact that the plaintiff had to send in affidavits to support 
his claim has nothing to do with the issue to he tried here. 

Mr. Crenshaw. The witness testified on direct examination that 
the Veterans’ Bureau had stopped his compensation. I permitted 
it to go in because I was perfectly willing for the court and jury to 
understand the reason whv. and now I think on cross-examination 
I should be permitted to ask the witness the reason why. 

The Court. I was just wondering. Mr. Miller, if that went in 
on direct whether you could object to it now. I do not know that it 
will throw any light on this question. 

Mr. Crenshaw. I do not know that the question of having al¬ 
lowed the plaintiff compensation in the beginning, or the fact that 
it was afterward discontinued, has any material effect upon this 
case, but the plaintiff's attorney having brought it out on direct 
examination, and I did not object then to it for the reason that I 
thought I would be permitted to explain it. it now becomes preju¬ 
dicial in this case. 

62 The Court. I suppose that is true, if vou went into it. Mr. 
Miller. 

Mr. Miller. I asked no question on direct examination, but I 
believe the witness did mention something about it while on the 
stand. 

The Court. I confess that I could not understand all of the testi¬ 
mony of the witness. He went into this subject in chief, did he, 
Mr. Crenshaw ? 


Mr. Crenshaw. I do not mean to say that Mr. Miller propounded 
to the witness the question, but the witness made that statement 
during his testimonv in chief. 
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The Court. All right, go ahead. 

Mr. Miller. I wish to note an exception, your honor.! 

The Court. An exception will be noted. 

I never did file several forged affidavits purporting t<j) have been 
made by doctors who had examined me. I never heard j be fore that 
that is the reason why the Veterans’ Bureau discontinued my com¬ 
pensation. 

The name that I served under in the Army was Filodemo G. Bal¬ 
ance, and I constantly signed my name to papers that wayj. The G is 
for Gileo, an Italian name. It does not stand for George. I know 
a Miss Howland. She worked in a department store. She visited 
me in the hospital. I was not really engaged to be married. I be¬ 
came acquainted with her in the hospital. She kept onj writing to 
me. 1 did not give her fine presents. (Witness was shown news¬ 
paper photograph marked “Balance cross-examination 1 for identi¬ 
fication.’') That is my picture, made in 1924. (Witness shown 
Balance cross-examination Exhibit #2.) I did not write! this letter. 
I never was liaison officer of any organization. That is m\t signature. 
I signed the paper, but I do not know what I signed. | I did not 
read it when I signed it. I was not employed by the! American 
Legion at Waterburv. Connecticut, at $0 a week. (Crosp-examina- 
tion Exhibits zz 1 and 2 offered for identification. Witness is shown 
Balance cross-examination Exhibit 3 for identification.) That is my 
signature. They made me sign it. (Balance cross-examina- 
G3 tion Exhibit ±t 4 being the enlistment record signed bv Bal- 
ance offered for identification purposes.) (Balance cross- 
examination Exhibit it 5 shown to witness.) This is a letter that I 
wrote in my own hand and forwarded to the Veterans' Bureau. The 
statements in this letter are true, except the statement of! $G of the 
poppy fund. They gave me charity, $G a week. (Balajnce cross- 
examination Exhibit f) offered for identification purposes.) I did 
not know why my compensation was discontinued. I did pot receive 
letter dated Mav 28. 1929. signed by Mr. J. O'C. Roboiks, acting 
general counsel of the Veterans’ Bureau. They stopped mV compen¬ 
sation. and an officer in this room will explain it to you that he tried 
to find out the reason, and they passed the buck from one tp another, 
from Bridgeport to Hartford, from Hartford to New York, and 
from New York to Washington. I did not receive a letter) from the 
Veterans’ Bureau in which I was informed that my compensation had 
been discontinued because of fraudulent affidavits which I had filed 
with the bureau. I was living in Savbrook. Connecticut, on Mav 

* •/ / |7 %t 

28, 1929. and just before that time, and have been living jthere for 
five years. I have been getting my mail there, and the postmaster 
knows me, but I do not think he gave me half of the mail, j Mv con¬ 
dition is getting worse every day. One week you feel better, and 
another week you feel worse. Sometimes my cough is vforse and 
sometimes it stops a little while. My voice has not beep getting 
weaker. It is mostly the same and is a little worse thaiji when I 
came out of the Army. I still have night sweats most every night 
in the week and spit blood most every morning when I get up. 
I have been doing that ever since June, 1919, every morning, and 
have been losing weight—gaining and losing. I do not think that I 
weigh more now than I did in June, 1919. I weigh a few pounds 
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less. I do not know exactly. I do not remember how much I 
weighed then. This morning I weighed 114 pounds on one scale 
and 120 pounds on another. In 1917 when I went in the service I 
was only 17. I weighed more in 1919 than I do now. I do not 
remember that I weighed about 111 pounds when I entered the 
Army. I was accepted for service in a hospital unit. I have 

64 always been a very small man and my usual weight in 12S or 
130. ~ I have weighed that many times. I can not tell you 

exactly the date. Last year I weighed^ 125 one week when I was 
in the hospital and sent up to 127 at U. S. V. H. 41. New Haven. 
Connecticut, and I come away from New Haven, and I lost 10 
pounds, and I went back to the hospital again. It is close to five 
years since I was in the hospital. 

On redirect examination Filodemo G. Balance testified: 

“ My application for compensation was filled out with the Red 
Cross at Waterburv, Connecticut. 

(Thereupon the following proceeding relative to the commissioner's 
report and the defendant’s objections thereto were had:) 

Mr. Miller. At this time we wish to offer a summary of the record 
evidence of the War Department and the United States Veterans 
Bureau relating to the plaintiff, and your honor has a copy of the 
stipulation, and I believe that some written objections have been 
filed by the Government. 

These records wer taken from the official files of the War Depart¬ 
ment and of the Veterans Bureau. 

The Court. Do you offer this transcript? 

Mr. Miller. We offer the entire transcript. 

The Court. Just as it is filed? 

Mr. Miller. Just as it is filed. 

Mr. Crenshaw. Under the first written objection we are filing 
in this case we wish to object to that portion of document numbered 1 
of the War Department records, or the portion thereof which shows 
occupation of clock inspector, and single, and having previously 
applied for enlistment in the Navy and rejected because of no second 
citizenship papers, and that portion of the report which refers to his 
educational qualifications, special military qualifications, foreign 
service, military record, and battles engaged in. 

The Court. I did not get your objection. 

Mr. Crenshaw. I refer to that portion of this first document, 
on page 1, headed “ War Department Records,” that portion 

65 which states that the previous occupation of the plaintiff was as 
clock inspector; that he was single; that he applied for enlist¬ 
ment in the regular Army of the United States on November 1, 
1917, and was enlisted on November 2. 1917, at Fort Slocum, New 
York, having previously applied for enlistment in the Navy and 
rejected because of no second citizenship papers—that portion is 
objected to, and then the portion there in the paragraph “ Educational 
Qualifications,” and then the next paragraph as to military qualifica¬ 
tions, and then the next paragraph as to sailing from the United 
States for foreign service and sailing from port overseas to the 
United States, and the military record and battles engaged in. 

Those are the portions to which we offer objection, on the ground 
that they are immaterial, irrelevant, and incompetent, and that they 
are prejudicial to the case in issue. 
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If your honor will rule upon those objections, as ye reach them, 
the basis of the objections to the other documents are on a different 
grund than that. 

Mr. Miller. In answer to the objections, if your honor please, it 
is submitted that the educational qualifications of a mail are pertinent 
to the issues in the case, and because obviously the! type of work 
that a man can do depends upon his educational qualifications, and 
the disabled extent of a certain disability to one whojhas no educa¬ 
tion or little education is not the same as to one who has a good 
education and can work by reason of his brain, wheteas a veteran 
such as this veteran is must engage in more or less menial labor for 
a livelihood. 

For that reason, it is submitted that that portion jof the report 
is proper. These records are taken from the official files of the 
War Department relating to the plaintiff in this case. ! 

As to the record of his military service, and the battles in which 
he engaged, we feel that that is important for the reason that it 
gives the jury a picture, a background, to show the hardships and the 
exposure through which he went, as a result of which we are claiming 
this permanent and total disability. 

66 Furthermore, the previous occupation of the man we feel is 
proper, for the reason that it shows the duties that he was 
doing before the war, and throws light on his educational qualifica¬ 
tions. 

These being official records of the War Department^ made at the 
time that he entered the service, and being kept as they were in the 
usual course of business of that department, we feel that they are 
admissible under the rules of evidence. 

The Court. As to the weight that these may have onj this particu¬ 
lar issue here, I do not express any opinion at all. I should think 
that their immediate bearing on the question may be rkther remote, 
but it seems to me that the man is entitled to have hii history, his 
past experience, given as an indication of his record up to the present 
time, in a general way his life history 7 . 

Mr. Crenshaw 7 . As a matter of fact, I think that h^ has already 
covered that in his testimony, to which I did not object.! 

The Court. I could not understand all of his testimony, but I 
know that a lot of it seemed to relate to that. 

I will overrule the objection. 

Mr. Crenshaw. May we note an exception? 

The Court. I will give you an exception. 

Mr. Crenshaw. The remaining questions offered at this time are 
to the various reports which are stated in the objection^ set forth in 
the second paragraph thereof, specifically—I wonder if! those objec¬ 
tions might be considered as stated in the written objections? 

The Court. I have a copy 7 of them before me, but I suppose that 
vou might read it. 

Mr. Crenshaw. To keep our record straight, perhaps |l had better 
read these over. ^ i 


The report of Dr. Edmund Spicer, dated February % 1929, com¬ 
missioner's report, page 3. 

Report of Dr. Edmund Spicer, dated March 14, 1929, commission¬ 
er’s report, page 3. 
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Report of Dr. A. L. Scheff, dated January 27, 1922, com¬ 
missioner's report, page 4. 

Report of Veterans' Bureau Hospital Xo. 41, dated March 21, 
1922, commissioner's report, page 6. 

Report of Veterans' Bureau Hospital Xo. 41, dated July 20, 1922, 
commissioner's report, page 5. 

Report of Veterans’ Bureau Hospital Xo. 41, dated Xovember 7, 
1922, commissioner's report, page 6. 

Report of Dr. M. A. Sherer, dated January 23, 1923, commission¬ 
er's report, page 7. 

Report of Veterans' Bureau Hospital Xo. 41, dated April IS, 1923, 
commissioner's report, page 7. 

Report of Dr. E. C. Brennard, dated October 9. 1923. commission¬ 
er’s report, page 9. 

Report of Dr. A. R. Diefendorf, dated February 9, 1924, commis¬ 
sioner's report, page 9. 

Report of Veterans' Bureau Hospital Xo. 41, dated March 27, 
1925. commissioner's report, page 10. 

Report of Veterans’ Bureau Hospital Xo. 41, dated December 30, 

1925, commissioner's report, page 12. 

Report of V. S. Veterans* Hospital Xo. 41, dated Xovember 2, 

1926. commissioner's report, page 13. 

Report of Drs. Myer E. Segal, general medical examiner; T. R. 
Preston. M. I)., chest specialist: and Earl Moorman, M. I)., X. P. 
specialist, dated March 10. 1930, together with special report by 
Dr. Moorman, commissioner's report, page 14. 

Report of Dr. E. J. Whalen, dated March 10, 1930, commissioner's 
report, page 15. 

Laboratory report, dated March 12. 1930, made by the Connecticut 
State Department of Health, commissioner's report, page 16. 

Report of F. Arthur Emmett, dated April 1, 1930, commissioner's 
report, page 16. 

6S We wish to interpose an objection to the introduction of 
each one of these reports, if the court will so consider it. on the 
ground that these reports are hearsay; that they are not the best 
evidence: that they are not sworn to or notarized; that they afford 
no opportunity to the defendent to cross-examine. That is to the 
report as a whole. 

I would like to add an objection to the laboratory report dated 
March 12. 1930, of the Connecticut State Department of Health. 

The Court. What page is that? 

Mr. Crenshaw. It is commissioner’s report, page 16. That is a 
report from the State of Connecticut’s department of health, and not 
from a United States Government hospital or emplovee, as shown 
there. 

The Court. How did it happen to get into this report ? Does it 
show how it came here ? 

Mr. Miller. It was part of the files of the bureau. 

Mr. Crenshaw*. Yes; it was in the files of the bureau, but is show’s 
that it is a report from the department of health of the State of Con¬ 
necticut, and I simply want to separate it from the others, in addition 
to those objections to the reports in a general w’ay. 

The Court. That is the one in the middle of page 16 ? 
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Mr. Crenshaw. Yes, your honor. 

The Court. It does not show how it came into j the bureau’s 
records ? 

Mr. Crenshaw. Not that I know of. 

The Court. That is somewhat different from the other reports 
here. 

Mr. Miller. For the purposes of saving time, I will yithdraw that 
report from the submission. 

Mr. Crenshaw. I might sav, in so far as I am concerned, that that- 
is just one of the general objections I am making, because on the face 
of it it shows that it was not made by a Government organization. 

The Court. That is withdrawn, then. 

Mr. Crenshaw. In addition to those general—or would 

69 your honor prefer to pass on that and permit) me to state 

objections to certain parts later? 1 

The Court. I do not know. As to these matters that you are 
mentioning here now, it will be better to pick out a typical instance 
and have one argument. 

Mr. Crenshaw. All right, sir. 

We object, in the second place, to a portion of these reports—I 
think this will appear in practically every one of the jreports that 
have been designated there. On page 3, the first one of tjhe Veterans’ 
Bureau records mentioned there, is the report of Dr. Spjcer, the first 
paragraph, brief military history of claimant’s disability, and that 
is a part of the report that is offered in evidence, and; we wish to 
offer an objection to that portion of the report; and, in the second 
paragraph, complaint at the time of examination, as beiijig self-serv¬ 
ing declarations made by the plaintiff in the case to the! doctor who 
examined him at that time; and, in addition to that, that they were 
statements of a history of his disability, and his complaint made at 
the time, not under oath, and also made in connection with the pend¬ 
ing claim for money payments against the Government fof compensa¬ 
tion purposes. That is an objection, to, I think, every pne of those 
reports that has the same thing in it. and we would like an objection 
in each instance to the admission of that portion of thpse reports. 

The next portion that we will offer an objection to is the diagnosis 
and prognosis of the doctor found in each one of thosp reports at 
the end of the findings on the examination of the man, that the doc¬ 
tor’s opinion in the case is based not only on the physicalifindings as 
determined by him or upon the examination, but also upon the state¬ 
ment of the case and the claims of the complaint as made to the 
doctor by the plaintiff in connection with his claim for njioney com¬ 
pensation; and the next portion we would object to is thp last para¬ 
graph with reference to the doctor’s opinion as to handicap or 
percentage of disability, on the ground that the opinion of the 

70 doctor in that respect was offered in connection with compen¬ 
sation claims, which is an entirely different basis for consider¬ 
ation than that of an insurance claim which we are considering in 
this case, and on the ground that the doctor, in giving his opinion, 
of necessity does it not only on the physical findings which he found 
upon his examination, but upon statements and claims made by the 
plaintiff in connection with his claim for compensation. 

83020—31-4 
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I believe that that states the series of objections that we would like 
to offer in this case. 

Has your honor read the written objections? 

The Court. No; I have not seen them, but I followed your reading. 

Mr. Crenshaw. We have filed in this case, because we did not 
know, due to the new form of procedure here, with a commissioner, 
whether or not we might waive the right to object to these documents 
if they came on in; so, in view of that, we filed a written objection to 
the report itself, and set forth these grounds, and I am now merely 
trying to resubmit them to your honor in the hearing on this objec¬ 
tion now, and, if it is agreeable to the court. I would suggest that we 
submit the objections herein, except for one—we do not care to offer 
that objection as to the signatures, the fact of being Government 
agents, or that these were official reports made by Government agents 
and taken from the Veterans’ Bureau files. All other objections 
herein are insisted upon. 

The Court. You waive that one? 

Mr. Crenshaw. Yes; we withdraw it. 

The Court. Do you have any observations to make, Mr. Miller? 

Mr. Miller. Yes. The fact that there is no objection to the signa¬ 
tures, and the further fact that some of them we will not be able to 
prove the signatures, and the further fact that there is no objection 
to the part of the record showing that they are official reports made 
by Government witnesses and Government doctors in the general 
course of their business, clearly indicate, I feel, that they are 
71 admissible in this case, based upon an unbroken line of deci¬ 
sions. I have seven pages, I believe, in my answer to their 
objections, of decisions, and I will read one or two. 

The Court. Several of these cases have been filed. Have our 
courts here admitted these reports? 

Mr. Miller. Yes; thev have been admitted in some of the courts. 

The Court. I think I will overrule- 

Mr. Crenshaw. I did not so understand. Some of the courts here 
have admitted them, and some have not; and, as I understand it, the 
appellate court has not considered the question. 

Mr. Miller. That is correct. 

The Court. I was trying to get the practice of our court. 

Mr. Miller. I only know of one judge that has not admitted it. 

Mr. Crenshaw. I might say to your honor, in connection with the 
objection there, that there is so much confusion, not only here but in 
other circuits, upon the admissibility of these reports, that, certainly 
so far as the Government is concerned, we are interested in procur¬ 
ing a definite decision upon the subject so that there won’t lie confu¬ 
sion in the future. For instance, we had occasion in a recent case, 
in the fourth circuit, in which, considering the question of the ad¬ 
missibility of Army records, they admitted the Army records, and 
in the very next case which was presented to the fourth circuit the 
attorney from our office who argued it before the Circuit Court of 
Appeals urged the opinion in that case in which the question of ad¬ 
missibility of the Veterans’ Bureau report came up, and Judge Parker 
said to him, in answer to his suggestion that he did not care to argue 
it in view of the other case, because he presumed that they had de¬ 
cided the thing, that 44 We did not do that at all; we only decided 
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that the Army records are admissible, and I would be glad to hear 
what you have to say on this subject.” 

There are some decisions in some of the circuits where we would 
not interpose any objection, but in this particular jurisdiction we 
do not know whether it is the policy to admit thpn or not. 

72 The Court. Of course, we are starting out a i new practice 
here, and it is important that we get started rigpt if we can. 

You have set your objections out clearly so that you have them 
in the record, in case that you want to take them to the Court of 
Appeals and get an authoritative ruling? 

Mr. Crenshaw. Yes; and I respectfully call your lionor's atten¬ 
tion to the fact that in the written objections that we n*ade we have 
not only covered the side of the defendant in making tile objections, 
but we have tried to inform the court of all the information and rul¬ 
ings of other courts on the opposite side of the question). 

The Court. They l>eing records here from the Government doc¬ 
tors who were employed in this case, and whose business it was to 
examine this matter, and they having made their reports, I think 
I will admit them as a history of the case. Of course, it is not con¬ 
clusive on anybody, but it is taken for whatever weight it may have. 

So I will overrule the objection and allow the reports to be ad¬ 
mitted, with an exception. j 

Mr. Crenshaw. I)o I understand that all of my objections to 
the entire report and to the various portions are also overruled? 

The Court. Y es. 

Mr. Crenshaw. I call your honor's attention particularly- 

The Court. So far as I understood them. There may be some¬ 
thing I did not understand. 

Mr. Crenshaw. I call your honor's attention particularly to the 
first and second paragraphs of these reports, which wej have made 
a specific objection to. That is the statement made by the plain¬ 
tiff himself as to the history of his disability and the comjplaint made 
by the plaintiff himself at the time of the examination. 

The Court. That was made to the doctor? 

Mr. Crenshaw. Yes. 

The Court. And reported by him? 

Mr. Crenshaw. I just wish your honor to rulej upon those 

73 separately. 

The Court. I will overrule all objections. 

Mr. Crenshaw. Overrule those as well ? 

The Court. I think that there are probably two kinds ojf symptoms 
that a doctor deals with in these cases, classified objective symptoms, 
and the other subjective. Of course, with respect to the subjective 
symptoms, he is more largely influenced by what the man tells him, 
but I do not know that there is any way of getting around that or 
how he can do any better than that, that is, how the doctor can. He 
considers these matters in reaching his conclusions, and ll think that 
if he embodies in his report the basis on which he forms j his conclu¬ 
sion, and has made it a part of the official records of the jcase, I will 
admit it for whatever weight it may appear to have in the light of 
the cross examination or subsequent or other testimony that may be 
produced. 

Mr. Crenshaw. May we reserve an exception to e^ch of the 
rulings ? 


I 
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The Court. Yes; I will allow an exception to each ruling and on 
each objection. 

(See defendant’s objections to the report of the commissioner.) 

Plaintiff’s counsel thereupon read to the jury portions of the 
report of Commissioner Harr. (See report of Commissioner Harr.) 

Dr. M. E. Gardner, a witness called on behalf of the plaintiff 
testified: 


My full name is M. E. Gardner; address, 1940 Biltmore NW., 
Washington. D. C. I am a practicing physician and have practiced 
for about 30 years. I was educated at the University of Virginia 
and at Baltimore, Maryland, the University of Maryland. My prac¬ 
tice has been general. I was in practice continuously until the 
World War. I was a captain in the Medical Corps of the Army 
during the World War. First I was a lieutenant a few months and 
I was discharged a captain. I am not now in the Officers Reserve 
Corps. Most of my service was in France. (The witness’ 
74 qualifications as an expert witness were admitted by counsel for 
defendant.) Since the World War I have continued in 
practice in Washington. I have had experience in diagnosing and 
treating men suffering from war diseases and injuries. 

I have seen and examined Filodemo Balance. He has a lung 
condition, chronic fibroid tuberculosis. He has a slight systolic 
murmur, mitral murmur, which may be subsequent to his tuber¬ 
culosis, or it may have been primary. I only saw the man once. His 
mental condition now seems to be rather psvchoneurotic. My ex¬ 
amination. being physical. I could not get a great deal out of him 
mentally. 1 am not a nervous expert. I have seen quite a few of 
these nervous cases as a result of the war. His chest condition and 
his heart condition are about all that are wrong with him. He has 
a throat condition : he has a laryngitis which 1 presume is chronic. 
I have never read the history of his case. He has been in the hospital 
a number of times, from what he tells me. and as far as I can follow 
the correctness of his statements, he possibly had an involvement of 
the larynx from the cough subsequent to the tuberculosis: larynx 
has been attacked from the tubercle bacilli. I imagine. That is the 
usual history of these cases. They have a cough in the lung, and, as 
they spit up, they get inflammation in the throat, and they get a 
little ulcerated condition there. He has a rapid heart action. Many 
of those tubercular cases have a rapid heart, from tuberculosis, as a 
result of that, but it seems to me to be above that: his mental con¬ 


dition, his nervous, neurotic condition is rather marked, mighty 
nervous and unstable emotionally. I was not shown a report show¬ 
ing Balance's medical history in Government hospitals and in the 


Army. I got quite a bit of a history of his previous treatments and 
diagnoses by physicians from him. 

(Thereupon the following proceedings were had:) 

Q. Now. Doctor, if you will disregard your own examination 
which you have just told me about. I am going to ask you a hypo¬ 
thetical question about this young man, and. in answering it, bear 
in mind that total disability, which is claimed to exist in his case, is 
an impairment of the mind or body which renders it impossible 
75 for the disabled person to follow continuously any substan¬ 
tially gainful occupation, and such total disability shall be 
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deemed to be permanent whenever it is founded upon conditions 
which render it reasonably certain that it will continue throughout 
the lifetime of the person suffering from it. 

If it may be done without objection, I will hand tb the witness 
copy of the hypothetical question which I am going toj read to him. 

The Court. I think it would be very helpful to him. ! 

Mr. Crenshaw. May I have a copy? 

Mr. McNeill. Yes. We have summarized this as nuich as we can. 

Doctor, assuming for the purpose of this question that a man, 
aged 22 years, and by occupation clock repairer, while serving over¬ 
seas during the World War with the American Expeditionary 
Forces, was treated for acute bronchitis, catarrhal, in February, 
1918, and was treated for influenza in October, 1918, find prior to 
his discharge from the military service suffered night sweats, general 
weakness, cou^h, which condition has existed to the present time; 
assuming further that his condition was diagnosed ajs bronchitis, 
chronic and laryngitis, on February 9. 1921; that on Mdrch 14, 1921, 
his condition was diagnosed as bronchitis, chronicl laryngitis, 
chronic; that on January 27, 1922, his condition was diagnosed as 
chronic pharyngitis, chronic laryngitis, and chronic pulmonary tu¬ 
berculosis. active; that his condition was diagnosed March 21, 1922, 
as tuberculosis, pulmonary, chronic; that his condition was diagnosed 
July 20, 1922, as tuberculosis, pulmonary, chronic, moderately ad¬ 
vanced. and tuberculosis of larynx; that on November! 7, 1922, his 
condition was diagnosed as tuberculosis, pulmonary, chrbnic, moder¬ 
ately advanced; that his condition was diagnosed on January 23, 
1923, as tuberculosis, pulmonary, chronic, Class C (PR); moderately 
advanced; that his condition was diagnosed on April 18, 1923, as 
tuberculosis, pulmonary, chronic. Class A (PR), moderately ad¬ 
vanced—laryngitis, chronic, etiology unknown, an acqte paranoid 
condition depending upon his physical condition—toxicity—in a 
person who is constitutionally unstable emotionally!; that his 
condition was diagnosed on October 9, 1923, as tuberculosis, 
76 chronic, pulmonary, moderately advanced, activje; that his 
condition was diagnosed on February 29. 1924, fis paranoid 
condition depending upon his physical condition (toxicity); that 
his condition was diagnosed on March 27. 1925, as follows: (1) Tu¬ 
berculosis. pulmonary, chronic, far advanced, Class| A (PR), 
(Conp.); (2) cerumen accumulation, right, 0249; (3) deviated sep¬ 
tum, 0417; (4) tonsillitis, chronic, 1678; (5) laryngitis, chronic, 
T. B., 0885. 1712: (6) dental caries, 0229; (7) abscess! periapical, 
0009; that his condition was diagnosed on December 30, 1925, as 
neurosis anxiety and (1) tuberculosis, pulmonary, chrohic, far ad¬ 
vanced, Class A (PR): (2) laryngitis, chronic, tuberculosis, 1712; 

(3) cerumen accumulation, right. 0249; (4) deviated septum, 0417; 
(5) tonsillitis, chronic, 1678. Assuming that his condition on No¬ 
vember 2, 1926. was diagnosed as (1) tuberculosis, jpulinonary, 
chronic, moderately advanced. Class A (PR); (2) cerumen accumu¬ 
lation, right, 0249 (removed); (3) deviated septum, mild, 0417; 

(4) tonsillitis, chronic, slight, 1678. Assuming that on! March 10, 
1930, his condition was diagnosed as laryngitis, chronic; mild, and 
the Veterans’ Bureau physician made a tentative diagnosis of con¬ 
stitutional psychopathic inferiority, and on that date there was a 

| 
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softening of the first sound in the mitral region of the heart, which 
simulated a murmur, which murmur entirely disappeared when the 
man held his breath, and at this time his respirations, while resting, 
were 36 per minute, with a heart rate 120. 

Assuming for the purpose of this question, Doctor, the facts as 
stated above, and assuming further for the purpose of this question 
that u total disability ” shall be an impairment of mind or body 
which renders it impossible for the disabled person to follow con - 
tinuously any substantially gainful occupation, and assuming that 
such total disability shall be deemed to be 'permanent whenever it 
is founded upon conditions which render it reasonably certain that 
it will continue throughout the lifetime of the person suffering from 
it, have you an opinion, Doctor, on the facts as assumed— 

Mr. Crenshaw (interposing). We are objecting. 

Bv Mr. McNeill: 

V 

77 Q. (continuing). As to whether or not on May 17,1919, and 
continuously thereafter, the man described, whose condition 

has been described in this question, was or was not permanently and 
totally disabled at that time as defined? 

Now, wait a moment—have you an opinion on the subject? 

A. Yes, sir. 

Q. What is your opinion—now, wait a moment, until counsel may 
object. 

Mr. Crenshaw. We object, on the ground that he has not laid 
a proper predicate for that question. The question itself does 
not include all of the evidence in reference to these physical findings, 
a part of which he has selected and stated in his question. 

The Court. He can submit the question on part of the evidence, the 
part which he will ask the jury to find. 

Mr. Crenshaw. My objection goes to that very point, that you 
can not ask a hypothetical question based upon a portion of the testi¬ 
mony which he himself has introduced, and to select such portions 
thereof as may be favorable to his question, and leave all other parts 
out of it which he himself has introduced in evidence. He has taken 
the diagnoses of those reports which he wishes to use for the purpose 
of fixing this question, without taking even all of the reports that 
he introduced himself. He has. for instance, omitted the X-ray 
statements in connetcion with the diagnosis of pulmonary tubercu¬ 
losis, far advanced, when the comment or report show that there 
was no activity, and he has omitted the various and sundry elements 
of his own proof in framing the question. 

Mr. Miller. The question contains every diagnosis. The diagnosis 
is copied verbatim, but just the diagnosis is given. We have not given 
the whole report. It would take about twentv-some pages to do that. 

The Court. I think that any difficulty can be covered by his hav¬ 
ing an opportunity to question him. to ask him to take into con- 

78 sideration anything that mav be omitted as you have it and 
ask him if it would affect his opinion. 

Mr. McNeill. That is what I understand to be the rule. 

The Court. I do not understand that every fact in the evidence 
has got to be put into a hypothetical question. Every fact that the 
evidence might tend to prove by either side. I think either side can 
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assume facts as they expect the jury to find them. Ij believe that 
is the rule. 

Mr. McNeill. That is my understanding of the rule.| 

The Court. I will overrule the objection and you will have a 
chance- 

Mr. Crenshaw. May we have an exception- 

The Court (continuing). To cross-examine him about! any parts of 
the testimonv that vou think should be brought to his j attention. 

v v O 


Bv Mr. McNeill: 

•s 

Q. What is your opinion? Has he been totally and permanently 
disabled ? 

A. Based on the hypothetical question, not on my examination? 

Q. Based on this question. 

A. Absolutely. 


Dr. M. E. Gardner thereupon further testified: 

I think the man since 1918 has been incapable of Continuously 
carrying on a gainful occupation. There are times, of course, when 
these tubercular cases have recesses, when they can do quite a little,, 
and then they run a temperature and become active kgain. They 
are never, of course, continuously able to pursue a gainfql occupation. 

Upon cross-examination, Dr. M. E. Gardner testified as follows: 

I examined the plaintiff on Saturday, the 9th, last jweek, in my 
office. At that time I did not know that I was to testify} in this case. 
I asked him if I would be called, and he did not know definitely, and 
I did not. either. I was examining him for the purpose of offering 
testimony. I have had quite a good deal of experience with tuber¬ 


culosis. I have not specialized in any subject, jl am a gen¬ 
eral practitioner. It took me about an hour aijid a half to 


examine Mr. Balance. It would not take twenty minutes to 
diagnose a chest that was tubercular. I did not make a| sputum test 


nor an X-ray test. I did not take his temperature. I j did take his 
pulse. He had a rapid heart. I did not give him any graduated 
exercises. I did examine him with a stethoscope. I went into the 
history of his case as regards his mental condition. It did not take 
me an hour and a half to go over his chest with a stethoscope, but 
took about ten or fifteen minutes. This man, in my opinion, is in¬ 
competent; his mental condition is fully as bad as his physical 
condition. I have no interest in the case at all only as a soldier,, 
and I want the man to have justice, and I think he is totally disabled. 
I can not understand a man having tuberculosis being completely 
cut off by the Government. I would tell the President of the United 
States that. I asked him why his compensation was discontinued. 
That was a part of my examination, and he told me he did not know. 
I do not know, but I would infer that it was due to th£ fact of his 
incompetency. I got all of this from the plaintiff. I never saw the 
hospital record. I have not treated so many cases of j tuberculosis 
in later years as I had formerly. I saw a great many of them in 
France. I will say I have treated several thousand (Jases during 
the thirty years. Tuberculosis is a very frequent disease and much 
more so in earlier times than now. I have not treatedj as many as 
20,000 cases. I have hardly treated as many as 15,000. I have 


i 
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treated as many as 10.000, I imagine, in the thirty years. A great 
many of them I had to examine and never treated. At one time 
I had charge of a tuberculosis hospital at Fort McKenzie. I think 
we had about something like fifty patients there all the time, and 
they were coming and going, and as they would improve they would 
be discharged and new ones come in. In the Panama Canal service 
I saw a great many tubercular cases there similar to the ones in 
France, damp and wet. A hundred cases would give you as much 
information as a thousand, so far as that is concerned. It is not 
the number of cases you treat. We have done a great deal of re¬ 
search work but have not accomplished a great deal except 

80 to prevent tuberculosis. I have done some research work. 
I have my knowledge and experience in tuberculosis, more 

than young men who have but four or five years of study of tubercu¬ 
losis alone, because tuberculosis is a very insidious disease and some¬ 
times very difficult to diagnose without a great deal of time and 
trouble. It is a germ disease, tubercule bacilli, discovered by Koch 
in 1882. It operates by getting in the lungs. It will affect any 
organ in the body, not only the lungs, but bones, joints, muscles, and 
all. Pulmonary tuberculosis relates to the lungs. When it gets 
into a lung, it proceeds to destroy the tissue. It is more or less 
destructive when active. It can remain dormant. The stages of 
tuberculosis are acute and chronic. We call them active and inactive; 
active when they are running a temperature. There is an incipient 
stage. Probably 80% of all people have tuberculosis in their early 
life. The\’ run a temperature when active. I did not try to deter¬ 
mine the aetivitv of Mr. Balance's tuberculosis. One of the ways 
to determine activity is to take the temperature, which I did not do. 
I would not say definitely \Vhether or not it is active with him 
now. I would imagine his tuberculosis is somewhat active now 
from his heart action. The only way to tell whether a person were 
active with tuberculosis would be to have him come into the hospital 
or to keep him under observation for two or three days. They may 
he active and yet quiescent. The germ is left in the lung but remains 
dormant, and. any time within 24 hours it might become active 
again. If a man has a pulse of 110 or 111, which he had. and his 
respiration was increased, it would indicate activity, although it 
might be due to some other condition. I saw no reason, just seeing 
the man once, to determine whether the case was active or inactive 
at the present time.. There is a marked difference in the disability 
of a person who is suffering from active tuberculosis and one who 
is suffering from inactive or arrested tuberculosis. It is. in my 
opinion, an important question to determine a man’s disability, 
to determine whether or not it is arrested or active. I could not 
determine that in an hour’s time. In an hour or so I could not 
determine, nor could anyone, whether it is active or inactive, 

81 and it would not make any difference how thorough the ex¬ 
amination is. He was in to see me in the morning around 

nine o’clock, and taking a temperature would have done me no good, 
because suppose it had been normal; in the evening, around four 
o'clock, is when tuberculosis patients have temperature. I would 
have had to have him come back. We have the nurses take a two- 
hour record to determine whether a case is active or not, and if we 
find that they are running a temperature above normal more than 
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several hours during the 24, during the day, we can say that they 
are active. We do not know for absolutely sure if a case is closely 
on the border line. There is a time when he was active; the state¬ 
ment shows that. When was he inactive? No doctor knows. Any 
man that has tuberculosis, that has complications of j tuberculosis, 
based upon that fact alone and his mental condition, tliat patient is 
unable to perform continuously any gainful occupatiop. 

In childhood probably 60% of all subjects have tuberculosis. Dr. 
Osier, who is the master mind of medicine, says that 80% of chil¬ 


dren at some time were tubercular. They were active, but the par¬ 
ents did not know it and the doctor did not know it.j Not all of 
the 60% of people who have tuberculosis are totally disabled. This 
man may do light work. He may go along very well for a few 
weeks, then if he overexercises, overexerts himself. puts a little 
strain upon his heart and lungs, back he goes into inactivity again. 
That would not be continuously performing a gainful! occupation. 
It would be risky for any man with tuberculosis to |go out and 
work. Many patients had tuberculosis and recovered from it en¬ 
tirely. He has a heart rate of 120 and it is a pretty serious con¬ 
dition. It may be partly due to his tuberculosis; it may be due to 
his nervous condition. It is not an absolutely serious condition 
now. I do not consider arrested tuberculosis as a total disability. 

The X ray is a fairh* good means of finding out wliiat a man’s 
tubercular condition is. It is not infallible. It is a yery tedious 
and difficult situation to look at a plate that lias been \ taken of a 
man’s lungs to see whether he has tuberculosis or not, and! it is pretty 
hard for us to commit ourselves along these lines. ; 

82 There is no such disease as bronchitis. It is tuberculosis. 

You might call it tubercular bronchitis because it;attacks the 
bronchial tube. Tuberculosis is inflammation of the j bronchia Is. 
Dr. Cabot, of Boston, has determined that it is only a Symptom, a 
misnomer. That is what he says. We call it bronchitis. We do 
not known of any germ of bronchitis. It is tuberculosis] What we 
have called bronchitis is a very serious disease. They ljave a high 
temperature, and it is really more fatal than tuberculosis. It is 
usually considered a total disability. Acute bronchitis especially is 
a very dangerous disease, especially among children. 

Assuming that the plaintiff had no active condition of tuberculosis 
until two years after he came out of the Army, I would say that he 
was totallv disabled before that time. I think he had tiuberculosis 

%/ i 

before that time. I do not know when he had tuberculbsis except 
from these examinations the doctors said, and just bronchitis, I 
assume, in its incipiency was tuberculosis. That is just my own 
knowledge and opinion and based upon the fact that I think the 
experts in tuberculosis in the Veterans’ Bureau went back farther 
than that; any case up to 1925 they considered was possibly tubercu¬ 
lar during the war. Assuming that the only activity so I far as the 
tubercular condition was concerned was for a short period of time 
in 1922, and that thereafter it was shown to be inactive, oil up to the 
present time, I would not say that he was totally disabled all those 
years. 

The treatment of tuberculosis depends a good deal oh how the 
man is affected. If he is running a temperature we keep him in 
bed and give him fresh air and keep him out-of-doors, in open wards, 
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and give him plenty of good food to eat. We not only do it for ac¬ 
tive cases but we do it anyway. A man who once had tuberculosis 
never can be considered absolutely safe. That is why I say this man, 
if he had anv other disease than tuberculosis, I might consider that 
he was capable of doing some work. I do not mean that no man 
who has ever had a pathological case of tuberculosis is cured 

83 or ever recovers from it. This man is said to have had ad¬ 
vanced tuberculosis through these years that have gone back. 

I say I do not know as I would have if I had known this man ten of 
twelve vears ago. but I am basing mv knowledge on what the other 
doctors said back in 1918, that the man had tuberculosis, that in 1922 
he had advanced tuberculosis, active, in the hospital. The finding 
of the X-ray doctor on page 11 of the commissioner’s report from 
the report of the New Haven, Connecticut, Hospital 41, dated March 
27, 1925, does not indicate whether the tuberculosis is active or inac¬ 
tive at that time. I could not have been incipient—it must have 
been further advanced, because the incipiency would not show the 
calcified condition of the lung. It was moderately advanced at that 
time. It would be difficult to say if it was far advanced. When we 
speak of far advanced there are no destructive tissues, although the 
X rav does not show a cavity in the lung or condition of the blood 
vessels. Cavities in the lungs are not one of the things that must 
be there to show that it is a case of advanced tuberculosis. To be 
classed as a far advanced case of tuberculosis there would have to be 
some infiltration or necrosis. The X-ray report doesn’t speak of 
infiltration or cavity formation. Cavity formation is a very far 
advanced case when the tissues are destroyed entirely. 

From this X ray I say that it was not far advanced at that time. 
If the hypothetical question asked me shows that that was the ex¬ 
amination referred to as being far advanced, in so far as that part of 
it is concerned, it was an error. I wouldn’t say that that error in 
the diagnosis would affect my opinion in any way. 

I do not necessarilv mean bv rest that an active tubercular patient 
be kept in bed 24 hours unless he is running a high temperature. 
As a rule, if the temperature runs above lol he is kept in bed. Most 
of these cases running a slight temperature could be up and around. 
They would not be able to do much exercising; they would be better 
off in bed, but it is hard to keep them there. It is the almost uni¬ 
versal practice in the profession that they be put in bed. It would 
be a great handicap if an active tubercular patient did not follow 
that sort of treatment. 

84 I have a patient now who is working and running a tempera¬ 
ture constantly, although he is a man who really has to work, 

one who has tried and won’t give up, so carries on; but he would be 
better off in bed because of the fact that he has considerable infiltrated 
tissue in his lung, and if that erosion would occur around one of the 
bronchial arteries he would have a severe tubercular hemorrhage and 
probably die within a very few minutes. 

I would sav thev were better off in bed. It is verv seldom that 
patients with active tuberculosis recover from it without going to 
bed. If the case isn’t too far advanced, in such a case as that X ray 
that was described, sometimes they take them on hikes up into the cold 
countrv, with verv few clothes on them, take them through the snow 
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and the mountains and all that sort of thing. That is pretty strenuous 
exercise. It might be done with youngsters, young felloWs, pump the 
blood through the lungs, but those cases have to be selected. If there 
is any very serious condition of the lung they might j collapse. It 
would be risky to do it. Nature sometimes performsi wonders. I 
have had patients that in spite of my advice got better, got well. 
They never get entirely well, but the fever leaves themj Change of 
climate, change of labor sometimes works wonders. 

Active tuberculosis is an infection. For instance, the tubercular 
bacilli attacks the lungs, attacks any portion of th^ body, and 
destroys certain tissue that is involved immediately surrounding the 
organisms, of which there are millions. They work in that way and 
destroy the lung tissue or the bone structure or whatever locality 
happens to be attacked. That causes destruction. When the tem¬ 
perature rises it is combustion burning up in there, destroying tissue 
by combustion. The patient with acute pulmonary tuberculosis will 
continue to get worse and worse. Thev never get well. Thev go 
from bad to worse and die rapidly. It is a slow process, j If it is of a 
fibroid type it may go on for years. Fibroid means fibroid tissue. 

By fibroid 1 mean that we take the muscular fibers that sur- 
85 round, that make up the tissue, the muscular fibers and fibrous 
tissue—and this is all, of course, muscle and cells—well, that 
process may be very—that is the fibroid type may go on for years. 
I have an old ladv 70 vears old who has had tuberculosis, to mv 
knowledge. 23 years, and she is active sometimes. She runs a tem¬ 
perature. Of course, she is always under weight, as th^se cases are 
if they are chronic and running a temperature. So they gradually, 
of course, go down. I know many people who have a fibroid type of 
tuberculosis who work, and this old lady keeps house. j They have 
to work, many of them, and they should not work. 

I could not say that fibrosis is an indication that the disease has 
become arrested. If the infection has been entirely overcome by the 
processes of existence, there is a tubercle thrown around which we 
know as a 44 calsifieation ” in the lung, that becomes hard and shuts 
them up there, but it doesn’t mean to say that they arC destroyed 
entirely. They may break out again. Lowered resistance is one of 
the things that make them break out again, insufficient food, de¬ 
bauches, unsanitary conditions, climatic conditions, and all those 
things help. After a lowered physical condition the disease is likely 
to become reactivated. All diseases are that way. When jthe disease 
becomes calsified that particular area is completely sut off. 

That X ray just shows the bony structure, the condition of the 
thickening of the fibrous tissue that has broken down or been de¬ 
stroyed. A person with active pulmonary tuberculosis, j remaining 
in an active state, goes down hill constantly. He loses \Veight just 
in proportion as he is running a temperature. As the process goes on 
he gets weaker and weaker. If there is sufficient tissue destroyed, for 
instance, one entire lung destroyed, of course he would. He is going 
to die just in proportion as the inflammatory process goes on. It is 
not the nature of tuberculosis to have a case continuously Active over 
a period of 10 years and the man still living. They don’t run that 
way. There are always recessions. Even cases that hate cavities 
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in the lungs, there will be days when they will run with no 
temperature or with subnormal temperature and take on 
36 weight; in fact, just in proportion as their temperature chart 
is running, they are taking on or losing weight. That is one 
reason—in tuberculosis the temperature in the morning—at 6 or 8 or 9 
o’clock in the morning, may be way below normal, and in the 
afternoon along about 4 o’clock it shoots above normal. If it is 
above normal more than half of the 24 hours, just in proportion they 
are losing weight. It is a physiological process, metabolism. The 
tissues are burning up, because just so sure as you have a temperature, 
the tissues are being destroyed. I couldn’t rely very much on Mr. Bal¬ 
ance. I rely more on what is set forth by the Government doctor. 
What the bureau doctor found tallied exactlv with mv examination. 

to to 

I only had the man an hour or so. I like to take several days or a 
week to study a case thoroughly to determine whether it is active 
or inactive. I could not say whether he is active or inactive without 
having him come into a hospital or having him under observation for 
two or three days. I do not know whether he has been active or 
inactive over a period since 1926. I do not know whether he was 
active or inactive before 1922; only from those records. My personal 
knowledge onlv goes back a few davs. 

There are a number of physicians here who are thoroughly con¬ 
versant with tuberculosis. Don't get the idea that because a man 
specializes in a certain subject he is better than some other man. 
For instance, take Dr. Botner, of Johns Hopkins Hospital, he is 
a better pathologist than probably many of the physicians in the 
hospital—although he is not a pathologist, he is physician in chief 
of the hospital. 

Mr. Balance came to my office. I don’t know who sent him. I 
charged mv regular fee, five dollars, for mv examination. I was not 
employed to testify in this case until my wife called me this morn¬ 
ing on the telephone. I was seeing another patient at the time. I 
did not have a summons to appear here. I was employed to testify. 
I had no understanding about any fees. I will charge them for my 
services to come down here. It is not a contingent fee. I have not 
been paid my fee. I don’t know whether I will ever be paid. 
87 The winning or losing of this suit has nothing to do with the 
pavment of mv fee. It depends on whether—if I had to 
come back here to-morrow it would be $50. It is going to be $25 
to-dav. I have testified in some of these cases and the bovs have 

to to 

never paid me anything yet. I don't know whether they will get 
their money or whether they will be able to pay, but it don’t make 
any difference to me whether they pay me or not. I have testified 
in three or four of such cases in the last two or three years. I would 
not say that I had made a specialty of testifying in this class of 
cases. I would rather not testify in them, to tell the truth. I have 
not refused to testify if the lawyer calls on me. There is no use 
to refuse. They will subpoena you, anyway. If the judge sends for 
you, you have got to come or go to jail. 

On redirect examination Dr. M. E. Gardner testified: 

If I had been asked to do work requiring the same amount of time 
of ari ordinary professional character outside of the court house I 
would have charged more than $25. I always make a special price to 
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these boys. If they are honest enough to pay me they! will pay; if 
not, it don’t make any difference to me. The lawyer knows there 
has never been any money come through his hands to me. Prognosis 
means the possibility of the patient in relation to the disease, whether 
it is going to terminate favorably or unfavorably. Diagnosis means 
to ascertain or find out what the condition is at the; time of the 
examination. Paranoia means pertaining to his mental condition, 
nervous condition. It really means a form of insanity.! It is one of 
those conditions of dementia praecox, which means insane. Influ¬ 
enza, especially with reference to the war in October, 19118, means an 
epidemic that we don’t know very much about; didn’t know then and 
don’t know yet. Some of the pathologists claim to ha\je discovered 
the germ of influenza, but it is still a good deal like thpse terms of 
Dr. Cabot about bronchitis, kind of a misnomer; it is: some infec¬ 
tious disease that played havoc during the war, as you know, killed 
many people in Washington, and attacked a great many soldiers in 
France. Many of them died of influenza. A pathologist in 

88 the medical profession is the science that treats of diseased con¬ 
dition of organs, etc. I have given special time to the study 

of pathology. I took an examination as a pathologist. I was pretty 
well rated in the Government as a surgical pathologist. I think 87%. 
That has been 10 years ago. I haven’t studied—you have got to 
know pathology if you are going to make diagnoses". 

Mr. Balance—or any other tubercular subject—has ho business 
doing any considerable laborious work or occupation of any sort 
that entails any very severe exertion on his part. We gujard against 
it. We advise against it and put our patient to bed when we find an 
active case. The performance of the duties of any regulaif occupation 
would be detrimental to his general health. If we want to keep it 
from becoming active we would not put him to work, proper care 
for his health would require that we send him up to the jmountains, 
the Adirondacks, or out to Denver, to some high and dry climate, 
and make him live out of doors. | 

On reexamination Dr. M. E. Gakdxkk testified: 

That should be done when a man has an advanced casp. That it 
has been shown has been far advanced. We can not rely; absolutely 
on an X-ray condition in tuberculosis. For instance, ]the X ray 
wouldn’t say anything in a very acute pulmonic tuberculosis, what 
we call galloping consumption. The patient might die before any 
pathological processes could go on, you know, die with an acute 
infection. 

The organism, you remember, gets into the blood stresjm, just as 
in typhoid fever or—that is a misnomer, we call it u typhoid,” but 
it is enteric fever—but the typhoid bacillus gets into the bipod stream, 
and the patient may die six or eight weeks before pathological proc¬ 
esses can be shown by X ray. Typhoid is not tuberculosis. It is 
enteric fever, an infection by the typhus bacillus. 

Basing my knowledge of the case, which has been supported by the 
findings of "the Veterans Bureau doctor, which has been laid before 
me here, in conjunction with my examination, this man is npt capable 
of carrying on continuously at any gainful occupation without 

89 running the risk of becoming active. Any patient with 
tuberculosis—I won’t say this particular case, but any case that 
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that has once been active, who does laborious work, entails the danger 
of bringing about activity again. If it is not too laborious he might 
carry on some things, but this particular man here, or in any case 
that is similar to his, is not capable of doing it. 1 don't think he 
could follow it. The tuberculosis has affected his nervous condition 
to such an extent that he really is incompetent. I would not want 
him to perform any work. I wouldn't want to give the man a simple 
messenger's job, because I don't think he is capable of carrying it 
out. He is not insane but he is psychoneurosis, psychoneurotic— 
neurasthenia. You might put it that way. I disagree with the 
doctor who diagnosed paranoid, because that really is an incurable 
form of insanity, although I am not here to state that that diagnosis 
might not be correct. There is no question about him being neurotic. 
You can see it in his action when the man sits there. He is too 
nervous. He is abnormal. I would not say that most people are 
more or less neurasthenic. You can be nervous and not be a 
neurasthenic. 

Lots of people go on, carry on in life suffering from neurosis in 
some form. Many outside ought to be in an insane asylum. A 
famous alienist in Chicago said there were only 10 per cent of us 
perfectly normal. Neurotic cases need absolute rest and quiet. Dr. 
Weir Mitchell, who is the greatest physician along that line, used to 
put patients to bed and have a special nurse for them and put them 
on a milk diet. The nervous system is always involved in any 
disease. When a patient has nothing at all but neurosis and he is 
put to bed, right that minute he is convinced that he is sick. It is not 
the universal practice in treating neurosis to put him to work. If 
a man is busy it takes his mind off of his physical condition, depend¬ 
ing a good deal upon the condition. 

Take one man who has tuberculosis, and from the very fact that 
he knows that he has tuberculosis, he becomes a neurotic, very 
nervous and excitable. In fact, one of the symptoms of tuberculosis 
is a nervous condition. For instance, you take a very 
90 irritable child; they are usually tubercular. That is one of 
the symptoms of tuberculosis, and I have found it acts very 
nicely in these incipient cases. The huband or wife will be very 
irritable, and vou examine them, I always examine the lungs verv 
carefully, because that is one of the symptoms of tuberculosis. But 
some people, for instance, take Mr. Miller; I knew him very well in 
the Legion, he can have tuberculosis, and any doctor can tell him 
he has tuberculosis and probably it would be all right, but you tell 
some one else that, and he would become a neurotic, he wouldn’t sleep 
at night, he would practically become deranged. That is why some¬ 
times we have to send them to an insane asylum. Lots of tuberculosis 
cases go insane from the very fact that they probably dwell upon it, 
let the mind run along the disease, they think they are incurable, they 
can’t do this and that, they might just as well be dead, and all that 
sort of thing. 

I could not sav that my opinion with reference to rest instead of 
work as a proper treatment, for neurosis or neurasthenia is not in 
direct conflict with practically the unanimous ideas and thoughts 
of the medical profession. If the nervous condition is a symptom 
you have got to treat the cause of the disease. Take, for instance, 
typhoid fever. Patients are tremendously nervous in typhoid fever. 
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They go insane sometimes. That is a complication, due to the fact 
of the infection. If the patient had not had typhoid fever, or if 
we had cured the typhoid fever, we would have prevented the fact 
that the man became insane, what we call 44 post typhdid ” insanity. 
The system has become so saturated with the organism that pro¬ 
duces typhoid fever, or the misnomer that we call typhoid fever— 
enteric fever—the tuberculosis that caused bronchitis ] sets up this 
inflammatory process, a pathological condition within the system 
that brought about the nervous condition. Now, many of our best 
physicians say when they come to define what we know as neuras¬ 
thenia, or as hysteria, 44 we don't know.” Doctor Walrath, a great 
surgeon, opened the knee of a patient thinking she had ja severe con¬ 
dition of the knee, but the knee was absolutely normal, although 
that woman had a swollen knee and gave symptoms of inflammation. 
She must have had a pathological process somewhere, al- 

91 though the pathological tissue did not show it. A great many 
of the diseases that people claim to suffer from are creatures of 

their own imagination. There is no such disease as typhoid fever. 
That is just an old name given to it before the germ was discovered. 
We speak of 44 typhus fever,” a name given to typhus fever, although 
practically the disease was not known then. That was {just a name 
given for it. Bubonic plague, that is an infection of the testis bacilli, 
the same as pneumonia is an infection of the pneumonia bacillus, 
streptococcus bacilli. 

Dr. Thomas Linville, a witness called in behalf of the plaintiff 
testified: 

I am a practicing physician in the District of Columbia, and have 
been in practice 22 years. I practice internal medicind, which has 
been my line of work to a large extent of that time. I \yas educated 
in medicine in George Washington University. I had experience in 
Children’s Hospital for about two years in the out-patient depart¬ 
ment; Casualty Hospital about two years; Emergency; five years. 
I was on the staff over at George Washington for abouit ten years, 
and also on the staff of the Association for the Prevention of Tu¬ 
berculosis for about four years. While I was on the George Wash¬ 
ington staff for about ten years I was associate professo^ of clinical 
medicine and taught in the medical school for about five years. The 
other five years I was in the dispensary service of the medical depart¬ 
ment of the school. During the time that I assisted with the public 
work regarding tuberculosis my duties were the examination and 
treatment of patients who came to the clinic. I have had occasion 
to examine and treat cases involving tuberculosis. I haye seen sev¬ 
eral hundred cases of tuberculosis in 22 years clinical ijnd private 
work. I never treat nervous cases, although I have seen a good 
many of them. I am not now connected with any public work or 
institution as a medical adviser or assistant. I have testified in 
court heretofore. I have testified in cases involving total disability 
of World War veterans. 

(Thereupon the following proceedings were had:) j 

Q. No doubt you have had read to you before the definition of 
total disability, but I am going to ask you to take |this hypo- 

92 thetical question, and follow me, if you will, while I read it. 
[Handing a paper to the witness.] The first reading will be 

the definition of total disability: I 
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44 Total disability is an impairment of mind or body which ren¬ 
ders it impossible tor the disabled person to follow continuously any 
substantially gainful occupation, and such total disability shall be 
deemed to be permanent whenever it is founded upon conditions 
which render it reasonably certain that it will continue throughout 
the lifetime of the person suffering from it.” 

Now, having that definition in mind, Doctor, kindly listen to the 
following question, 1 and } 7 ou may read with me, if you will: 

44 Assuming for the purpose of this question that a man, age 22 
vears, and by occupation clock repairer, while serving overseas dur¬ 
ing the World Wat with the American Expeditionary Forces, was 
treated for acute bronchitis, catarrhal, in February, 1918, and was 
treated for influenza in October, 1918, and prior to his discharge 
from the military service suffered night sweats, general weakness, 
cough, which condition was diagnosed as bronchitis, chronic, and 
laryngitis, on February 9. 1921; that on March 14, 1921. his condi¬ 
tion was diagnosed as bronchitis, chronic, laryngitis, chronic; that on 
January 27, 1922, his condition was diagnosed as chronic pharyn¬ 
gitis, chronic laryngitis, and chronic pulmonary tuberculosis, active; 
that his condition was diagnosed March 21. 1922, as tuberculosis, 
pulmonary, chronic; that his condition was diagnosed July 20, 1922, 
as tuberculosis, pulmonary, chronic, moderately advanced, and tuber¬ 
culosis of larynx; that on November 7, 1922, his condition was diag¬ 
nosed as tuberculosis, pulmonary, chronic, moderately advanced; that 
his condition was diagnosed on January 23, 1923, as tuberculosis, pul¬ 
monary, chronic, class C (PR), moderately advanced; that his condi¬ 
tion was diagnosed on April 18, 1923. as tuberculosis, pulmonary, 
chronic, class A (PR), moderately advanced—laryngitis, chronic, 
etiology unknown, 0885—an acute paranoid condition depending 
upon his physical condition (toxicity) in a person who is con- 
93 stitutionailv unstable emotionallv; that his condition was di- 
agnosed on October 9. 1923, as tuberculosis, chronic, pulmo- 
narv, moderatelv advanced, active: that his condition was diagnosed 
on February 29. 1924. as paranoid condition depending upon his 
physical condition (toxicity); that his condition was diagnosed on 
March 27, 1925, as follows: (1) Tuberculosis, pulmonary, chronic, 
far advanced, class A (PR) (Conp.); (2) cerumen accumulation, 
right, 0249; (3) deviated septum, 0417; (4) tonsillitis chronic, 1678; 
(5) laryngitis chronic, T. B., 0885, 1712; (6) dental caries, 0229; (7) 
abscess periapical, 0009; that his condition was diagnosed on Decem¬ 
ber 30, 1925, as neurosis anxiety and (1) tuberculosis, pulmonary, 
chronic, far advanced, class A (PR); (2) laryngitis chronic, tuber¬ 
culosis, 1712; (3) cerumen accumulation, right, 0249; (4) deviated 
septum, 0417; (5) tonsillitis, chronic, 1678. Assuming that his con¬ 
dition on November 2, 1926, was diagnosed as (1) tuberculosis, pul¬ 
monary, chronic, moderately advanced, class A (PR); (2) cerumen 
accumulation, right, 0249 (removed); (3) deviated septum, mild, 
0417; (4) tonsillitis, chronic, slight, 1678. Assuming that on March 
10,1930, his condition was diagnosed as laryngitis, chronic, mild, and 
the Veterans’ Bureau physician made a tentative diagnosis of con¬ 
stitutional psychopathic inferiority, and on that date there was a 
softening of the first sound in the mitral region of the heart, which 
stimulated a murmur, which murmur entirely disappeared when the 
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man held his breath, and at this time his respirations, while resting, 
were 36 per minute, with a heart rate 120. 

u Assuming for the purpose of this question, Doctorj, the facts as 
stated above, and assuming further for the purpose of this question 
that 4 total disability ’ shall be an impairment of mind or body which 
renders it impossible for the disabled person to follow, continuously 
any substantially gainful occupation, and assuming that such total 
disability shall be deemed to be permanent whenever it is founded 
upon conditions which render it reasonably certain that it will con¬ 
tinue throughout the lifetime of the person suffering from it, have 
you an opinion. Doctor, as to whether or not on May IT, 1|919, and con¬ 
tinuously thereafter, this man, whose condition isj described in 

94 this question, was or was not permanently and totally disabled 
as that term is defined in the definition that I have read to 

you ? ” 

Q. Have you such an opinion? | 

A. Now, my opinion is- I 

Q. Don’t state your opinion. Have you an opinion based on 
these facts ? j 

A. I have. ^ j 

Q. What is that opinion? Now. please wait until counsel has an 
opportunity to object. 

Mr. Crenshaw. If the court please, we do object onj the ground 
that he has not laid a proper predicate for the question^ and on the 
second ground that he has not included in the question all the proof 
and evidence in this case with reference to these reports. 

The Court. The same objection you made this morning? 

Mr. Crenshaw. The same objection we made this moijning. 

The Court. The same ruling and exception. j 

Bv Mr. McNeill: j 

- 

Q. You say you have an opinion? 

A. I have. 

Q. What is it ? 

A. That he is totally and permanently disabled. 

Q. Will you state. Doctor, whether or not, in your Opinion, he 
is likely to remain in that condition the balance of his natural life. 

A. My opinion is that he will. 

The witness. Dr. Thomas Linville, further testified as follows: 
Whether the performance by plaintiff of the duties of any regular 
occupation in a continuous way would be detrimental to; his health 
or beneficial to his health would depend entirely upon the character 
of work he did. My opinion is that a man in" his present physical 
condition may do some work for a while but that he cojuld not do 
any work permanently. I believe that any continuous wjork would 
be detrimental to him. , 

On cross-examination Dr. Thomas Linville testified: 

95 Whether the performance by plaintiff of the duiies of any 
regular occupation in a continuous way would be detrimental 

to his health or beneficial to his health would depend entirely upon 
the character of work he did. My opinion is that a man in his pres- 
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ent physical condition may do some work for awhile, but that he 
could not do any work permanently. I believe that any continuous 
work would be detrimental to him. 


On cross-examination Dr. Thomas Linville testified: 


If a man continued to work 24 hours every day it would be detri¬ 
mental to him. My opinion was based on a reasonable definition of 
continuous work. I consider a reasonable definition of continuous 


work to be a man who work 8 hours a day. Kight along continuously 
6 days a week, 52 weeks a year. The number of years is an indefinite 
thing. I wouldmt attempt to define what continuous work might 
mean. It seems to me that any lavman knows that 8 hours a day. 


with the usual rest, about G days a week, approximates continuous 
work, and most people have some vacation during the year. But if 
a man is in good health in my opinion he should be able to perform 
what is ordinarily known as a week's work 52 weeks in a vear. I 


don't believe I can answer as to the number of years a man would 

•/ 

have to work before he would demonstrate the fact that he was 


working continuously. Practically every tubercular case reaches 
an arrested condition some time unless they die pretty soon and dur¬ 
ing that arrested period they are able to perform work. They work 
for a while and they have a relapse, and they break down and stop 
work. That has been my experience with practically every case I 
have ever seen, and it goes on indefinitely that way until a man 
dies. He works a while and he breaks down and he has to quit. 
That is the experience you have with tubercular cases, and that is 
what I was basing my opinion on, that the man was totally and 
permanently disabled. A well man might work indefinitely. Work¬ 
ing 8 hours a day, 6 days a week, 52 weeks a year, is continuous 
work. A man in perfect good health might work on indefinitely. 

Some men work for 30 vears and never take a day's vacation. 

V 

9G I don't know as I can recall anybody who has ever worked 

•/ V 

30 years without taking a vacation, or missing a day or hour 
from work, but it is possible for a man to do that. I wouldn't say 
that if a man missed one dav out of a vear from being sick that that 
would break the continuity of his work. It would be an unreasonable 
definition of it. If he missed one day out of a month from being 
sick that would not break the continuity of his work. One day of a 
week would break the continuity of his work. If he missed one dav 
out of every G weeks I would sav that would not mean anything in 
particular. If a man was able to work continuously for a period of a 
year with arrested tuberculosis 1 would not call him totally disabled 
for that particular year; but in the language of this definition here if 
he had been disabled 2 vears before, then worked a vear, then dis- 

V f • ' 

abled a year following, according to this definition 1 would say he 
was permanently and totally disabled because he could not continu¬ 
ously follow his Occupation. He worked for a whole year it proves 
that* he was able to work that year. If he worked 6 months it proves 
that he was able to work 6 months. If he actually did work he was 
not permanently and totally disabled, in my opinion, at the time he 
worked. The severity of the condition of acute bronchitis, catarrhal, 
in February 1918, or the length of time is was necessary to treat it 
would not m itself have any bearing or influence on my opinion. If 
that treatment was for one day in quarters it would not affect my 
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opinion in any way. If he was treated for influenza in 1918 the 
severity of that condition or the length of time for which he had been 
treated, would not influence or affect my opinion in any way. It 
would make a difference if he was treated for a year, but ihe ordinary 
length of treatment of influenza is usually not over! one week, 
ordinarily from one week to three weeks. The length of treatment 
would depend upon the severity of it. If it was thr£e weeks it 
would be rather a severe case. If one week it is not very severe. If 
it was shown that this man was treated for only five days] that would 
not affect my opinion or change it in any way. If it were not shown 
that he had night sweats, general weakness, and a cough from 
97 from that time that he had influenza up to the period of dis¬ 
charge in May, 1919, that would change my opinion. If he 
was examined on the day he was discharged, on May 17] 1919, by a 
competent physician, who found that there was nothing wrong with 
him, that would not change my opinion in view of the fjict of what 
is stated in this hyopthetical question. I would not discard the 
examination. I would consider it and it wouldn't (*hange my 
opinion. I wouldn't give any credit to it so far as malting up my 
opinion is concerned. This hypothetical question here jsays, “and 
prior to his discharge from the military service suffered night 
sweats, general weakness, cough, which condition has existed to the 
present time." Now, I base my opinion upon this hypothetical ques¬ 
tion. The part about the general weakness and cough land night 
sweats affects my opinion. If this was omitted, that he suffered 
from night sweats, general weakness, and cough, and then you had a 
frank statement that he was discharged in good health apd nothing 
was wrong with him and didn't have tuberculosis, then my opinion 
would be changed. If I knew that these was no actiyitv of the 
tuberculosis shown until 1922 and then onlv for a shortj while and 


that it became arrested thereafter and has remained arrested for a 
number of years, and is today, I would still have the same opinion 
that he was permanently and totally disabled in May, 1919. 

(Thereupon the following proceedings were had:) 

Q. Doctor, what would be possible in the way of evidence or facts 
to compel you to change your opinion on that subject? 

Mr. McNeill. I object to that, that goes far afield in; the realm 


of speculation. \ou can ask him any question of fact. 

Mr. Crenshaw. The objection, of the court please, is baised on the 


fact that my question goes far afield in the line of speculation. I 
would respectfully submit to the court that it is not apy further 
afield in the line of speculation than the previous hypothetical ques¬ 
tion and the doctor's answer thereto. 

The Court. He might suppose a thousand instances, aj thousand 
cases absolutely different from this and it might not make pirn change 
his opinion of this. 

98 Mr. Crenshaw. I submit to the court that there is- 

The Court. You can ask him about any facts relating to this 
case or any fact that you expect to adduce in this case, as to whether 
that would change his mind, but I think you are going hopelessly 
afield in the speculation on the idea that you suggest. j 

Mr. Crenshaw. If the court please, I asked him with reference to 
four or five minor details, and none of those things affected him, so 


66 


UNITED STATES VS. FILODEMO G. BALANCE 


I am simply asking him to state to me what would be necessary in 
order to compel him to change his opinion. 

The Court. You must confine yourself to something in the case, 
or offer evidence on it. 

Mr. Crenshaw: May we have an exception, if the court please? 

The Court. You have an exception. 

Dr. Thomas Linville testified further on the cross-examination, 
as follows: 


The statement in question as to far advanced tuberculosis on those 
reports had something to do with forming my opinion. I would not 
say considerable. I took in all of the features of the hypothetical 
question, moderately advanced, far advanced, and according to the 
hypothetical question, the man undoubtedly has been tubercular. 
Far advanced tuberculosis is a case where considerable lung tissue 
is involved and partially destroyed; in other words, where the in¬ 
fection is widespread throughout the lungs. It would have to be a 
case in which there was some infiltration or cavitation. We have 
no tuberculosis without more or less infiltration. I see X-ray pic¬ 
tures of tuberculosis occasionally. I am no X-ray man and I do not 
qualify as an expert on X ray. There is no evidence of far advanced 
tuberculosis in the X-ray findings of Dr. G. A. Fogarty on page 11 of 
the commissioner's report. The diagnosis reads ** I. Tuberculosis, 
pulmonary, chronic, far advanced/* 

(Thereupon the following proceedings were had:) 

Q . Would vou sav that is an error in diagnosis. Doctor, or not? 
Mr. McNeill. I submit, vour honor, that counsel for the 


99 Government can not be allowed to impeach this record of the 
findings of the physicians of the Veterans* Bureau. I also 
submit that it is not a fair way to cross-examine this witness, to ask 
him if some other witness in his own profession has made a mistake 
in a professional diagnosis. He may ask his own diagnosis or his 
own opinion of those X rays, but I submit he may not ask him 
whether he thinks some other man's opinion is right or wrong. 

The Court. You have asked him on that particular thing? 

Mr. Crenshaw. I am asking him what his opinion is. 

The Court. He gave you that. 

Mr. McNeill. He gave that. 

Mr. Crenshaw. I am asking him. then, if the diagnosis, which 
is part of the question asked him. of far advanced tuberculosis, 
is an error in that X-ray finding. 

The Court. That might not disagree with him. 

Mr. Crenshaw. That is his opinion I am asking. I am going to 
hook it up with this hypothetical question. 

The Court. You show to him the report of the doctor there on 
which that doctor based his opinion in his report to the Government; 
now, you read to him, or asked him the facts and asked him whether 
on those facts he would consider it a far advanced case, and he said 


no. Now, can you get any more out of it except argument? 

Mr. Crenshaw. On the ground, your honor, that we should not 
impeach this testimony here as to far advanced, I submit to the court 
that this is in the plaintiff's case; we did not introduce it. 

The Court. But you have asked this witness on that very fact, and 
he says,Xo; I would not call that far advanced/’ You have got a 
difference of opinion between two men now. 
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Mr. Crenshaw. In other words, I am asking him his opinion. 

The Court. If you go further, now, and take up the j other man’s 
opinion and ask him what he thinks about that, he has already 
stated his different opinion. You can argue that to the jury. 

100 Mr. Crenshaw. All right. May we have an exception. 

Dr. Thomas Lixville further testified in the crbss-examina- 

tion that one X-ray find there would not change my opinion, 
because in this hypothetical question it is stated on more than one 
examination that the man had pulmonary tuberculosis. In one place 
it says “ moderately advanced”; in another place, “ fail advanced,” 
and according to the hypothetical question there is no doubt in my 
mind that, based on this purely paper evidence, that he had pul¬ 
monary tuberculosis. The hypothetical question says pulmonary 
tuberculosis, far advanced.” Now, you bring me a separate finding 
here. I don’t know that that finding is even included iii this hypo¬ 
thetical question. Based on that X-ray finding, it does not show that 
tuberculosis is far advanced, but I don’t know whether' that is in¬ 
cluded in this hypothetical question or not, and I am | basing my 
opinion entirely on this hypothetical question. I interpreted the 
X-ray findings here as not being far advanced, according to that 
portion of the commissioner’s report consisting of the report from 
the New Haven Hospital. No. 41. However, X-ray findings are only 
a part of the clinical picture of tuberculosis. X ray is j one of the 
most positive ways to determine the far advanced status bf tubercu¬ 
losis. It is not absolutely certain so far as the far advanced stage 
is concerned and taken alone without other clinical features of the 
case it would not be a reliable way of making a diagnosis. The 
infiltration and cavitation would surely show up on an X-ray plate. 
You can classify cases as far advanced without cavity formation, 
where the infection is widespread and diffused throughout both 
lungs. You always have some infiltration with a tubercular condi¬ 
tion. if it goes on long enough to be far advanced. If it is deter- 
mined from reading the X-rav plate that the condition at the time 
stated was not far advanced, that would have an effect! upon my 
answer to the hypothetical question, but that is not jthe whole 
question. There are many other features involved in this hypo¬ 
thetical question. My opinion would be affected if in jl930 from 
clinical and X-ray findings competent physicians at that time de¬ 
termined that there had never been a true case of tuberculosis. 

101 I am basing my opinion purely upon the paper evidence as 
expressed in this hypothetical question. There is a report of a 

clinical examination expressed in the question. It states the diagnosis 
as found by this board of examiners. I know nothing ^personally 
about what took place when these examinations were made. I don’t 
know anything about what was going on then. I don’t even know 
that the man had tuberculosis. I examined Mr. Balance on the 6th 
of May this vear in mv office. I went over him pretty thoroughly. 
There is a real difference between bronchitis and tuberculosis. 
Ceroma accumulation is wax in the external auditory cangl. Devi¬ 
ated septum means the septum that divides the two nares and is 
either deflected one way or the other, either to the right of the left. 
That is not much of a disability. Tonsillitis is not considered a very 
serious disability. Dental caries is decayed tooth. Abscess peri- 
atical is an abscess at the root of a tooth. Laryngitis is inflammation 


I 

j 
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of the larynx. Chronic bronchitis may be a total disability. Laryn¬ 
gitis and bronchitis are ordinarily curable, although they may not 
be. I don't know thousands of people who have chronic bronchitis, 
although I know some. I can not listen to the tone of your talk and 
know you have chronic bronchitis. I can not tell that you have 
laryngitis from vour voice. Hoarseness is a symptom of laryngitis. 
I wouldn't say that all persons with arrested tuberculosis are totally 
disabled, but a large percentage of them are totally disabled for any 
permanent and continuous work. I don't know what percentage of 
the people who have had tuberculosis have become arrested cases 
nor do I know what the statistics show with regard to the number 
of people. I probably have read it several times, but I doivt remem¬ 
ber the figures. It is not a fact that the medical profession say 
that there are approximately 75 to 90% of the people who have 
tuberculosis in some form during their lifetime to the point of pro¬ 
ducing symptoms! of the disease. In all probability 75% of all 
adults have had a tubercular infection, but it never went so far as to 
be recognized or produce any symptoms. I think autopsies on prac¬ 
tically 75%iof adult human beings will show small tubercular 
102 nodules, maybe one, maybe a dozen. There are calcified nod¬ 
ules. but they have never produced any symptoms of disease. 
In other words, the germs fell upon soil in which the} 7 didn't grow. 
We don't recognize the disease until it produces some symptoms. 
A man ? s intestinal tract may be full of germs, but we don ? t recognize 
that as a disease simply because they are there. He may have a 
tubercular germ in his lung, but unless it produces, we don't recog¬ 
nize it as tuberculosis. 

I don't know that the medical profession has ever rendered an 


opinion relative to the difference of total disability for active tuber¬ 
culosis. and something less than total disability for arrested tubercu¬ 
losis. My opinion would l>e that a man is more disabled with an 
active tuberculosis than he would be with an arrested tuberculosis. 
A man with an arrested tuberculosis might work, but in all prob¬ 
ability he will have a relapse. I think you will find it stated that 
90% of all tubercular cases are dead within 10 or 15 years. The 
only way the man lives is with an arrested tuberculosis. 

There are several types of tuberculosis. A man might live quite 
a long time with what is known as fibroid tuberculosis, and it might 
be active during the whole time. Then we have other cases of 
tuberculosis known as phthisis or galloping consumption, where 
thev die verv shortlv. Tuberculosis runs in several different forms. 
I would not sav that a man who has had tuberculosis in an active state 
and threw it off and got it down to an arrested stage is to a certain 
degree immunized against the disease in the future for the simple 
reason that an arrested tuberculosis simply means that the germs 
have been—the activity of the germs has been arrested by fibroid 
tissue that formed around that localized infection. Now, the history 
of these cases shows that that fibroid tissue may break down, and it 
does break down, and when it breaks down it liberates these germs 
and they spread out into new fields and set up an activity again. 
So the man that has an arrested tuberculosis, I don't think he is 
immunized against it. He is not immunized against tuberculosis, 
because he is in a dangerous state there. It is liable to break down 
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any time. My idea is that he is not immunized in any degree 

103 at all. The tissue might break and release the germs out in 
lung tissue again if the walled off tissues or walled off germs 

might break. When a man has arrested tuberculosis ^nd it is re¬ 
activated again, it does not necessarily have its beginning just 
exactly like it did in the start. It does not necessarily have to come 
in through the mouth and throat. We see cases of arrested tubercu¬ 
losis that have influenza or have pneumonia and go right Ion from that 
into active tuberculosis. That is not the germ that comes through the 
throat, it is a liberation of the infection already present in the 
lungs. Not everyone has the germs of tuberculosis infection in the 
mouth all the time. They don't have it in the air all tjhe time, but 
if a man goes through life he will in all probability become infected. 
It is a very mooted question even at the present day as to how a man 
becomes infected with tuberculosis. The germ is taken!in from the 
outside, whether it is taken in with the food, such as milk or water, 
or whether it is inhaled through the respiratory tracts, tjhat is some¬ 
what of a mooted question and has never been decided by the medi¬ 
cal profession. We believe that a man may become i infected by 
inhalation, and we also believe that a man may become] infected by 
drinking infected milk or eating infected food, such ajs meat that 
is infected with tuberculosis or milk that is infected with tubercu¬ 
losis. A lowered resistance bv sickness is not necessarily the only 
time that these germs can and do take hold of a persoris lungs. A 
lot of people inherit a constitution that is very susceptible to tubercu¬ 
losis and these people are prone to have tuberculosis. j A person 
suffering with tuberculosis in such a totally disabling degree will 
lose weight during an active period and during an arrested period 
they pick it up. There might not be a difference in weight over a 
period of 10 years. There is a possibility that there will be no dif¬ 
ference in weight over a period of 20 years. The man might hold his 
weight in an arrested state. That is one of the favorably symptoms 
of an arrested state, where a man is holding his weight.! It is pos¬ 
sible that a person like that might live to the normal lijmit of age. 
Possibly 10% do. The other 10% are dead in about 1$ years. It 
was 12 years last fall since the war. 

i 

104 Stephen D. Sauchelli, a witness on behalf of tllie plaintiff, 
testified by deposition: 

My name is Stephen D. Cauchelli; my address is 662 iWaterbury 
Avenue; and my occupation is foreman of the shipping department 
of the Waterbury Steel Ball Company. I have lived at 662 \Vater- 
burv Avenue for about four years. Before that I lived at Bank 
Street, at 260. I believe. I know the plaintiff. I first knew him, 
I believe, in the year of 1914, somewhere around there, 1915. I be¬ 
came associated with the plaintiff because he lived at our home at 
260 Bank Street before they moved to New York City, a couple of 
years ago, and Mr. Balance lived at my home and he boiirded there 
with my father and mother. He roomed there. He roomed there 
part of 1917 just before he enlisted in the Army. I didirt see Mr. 
Balance after he enlisted until the armistice was declared. I After the 
armistice I first saw him in the year 1919, I believe. His condition 
was good as far as I am a judge of conditions before he pnlisted in 
the war. He worked regularly before he went into the! service. 
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Mr. Crenshaw (daring the further reading of the deposition). If 
the court please, we have objection to that question on the ground 
that it is incompetent, irrelevant, and immaterial, the question, u Did 
he work regularly before he went into the service ? ” 

The Court. You wish to ask that question? 

Mr. Miller. Yes. 

The Court. I will overrule the objection. 

Mr. Crenshaw. May we reserve an exception, your honor? 

The Court. Yes. 

I observed the physical condition of Mr. Balance when he returned 
to live at mv home in 1919. He looked verv yellowish to me. He 
had a sort of distant look in his face: that is. vellowish looking: his 
eyes were sort of gone back on him. and at night when he was sleep¬ 
ing he would be in bed before I would get in at night. I would 
come in about ten or eleven o'clock some evenings and I 
105 would hear him coughing the biggest part of the night. By 
distant look in his eyes I mean that they were not bright 
looking like a person in good physical condition would be. He came 
to live at my home after the armistice was signed. I don't know just 
how long after the armistice was signed, but I know he came right 


after war was over. 

Q . Did vou vourself. Mr. Sauchelli. notice anv difference in his 
physical condition when he returned from the Army than when he 
left for war: and. if so, state in your own words just what the differ¬ 
ence was. as you recall it. 

Mr. Crenshaw. If the court please, we object to that question on 
the grounds that it is incompetent, irrelevant, and immaterial, the 
question of his physical condition before he went into the war, and 
it is a comparison—this is not a damage suit in which thev mav com- 
pare a man's physical condition at one time with another time. The 
only question involved is his permanent and total disability after the 


war was over. 

The Court. I overrule the objection. 

Mr. Crenshaw. May we reserve an exception? 

The Court. Yes. 

Witness: Well, I know he looked much better and felt much 
better, verv much better, before he left for the war than when he 
came out. 

There was about six or seven months after he came from the Armv 

* 

when he was looking for work, and I believe that he couldn't find 
any or he couldn't do the work that he had and he made some sort 
of arrangement to go to some Government hospital. I haven't seen 
him since he went to the hospital. He seemed to be nervous and 
restless when he returned in 1919. 


Cross examination: 

I coudn't tell vou what his weight was when he went into the 
Army. When I sav he looked worse when he came back I mean 

V mi 

the color of his face and eyes. I couldn't tell you whether he 
weighed more when he came back. I didn't observe that part. 
106 He was never any taller than he is now, that I know of. I 
had known him before he went in the Army. He used to be 
around with the boys and I know he never complained of anything. 
I would say that he weighed more than 115 pounds when he went 
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into the Army. If the records show that he weighed 110 pounds I 
tried to answer that question to the best of my knowledge. I said 
that I thought he weighed about 115 pounds, and I thought he did, 
and more. If I could hold him I could probably sayi how much he 
weighed. I didn't have to hold him when he came back from the 
Army, but I couldn't give you the exact date. I don't think he 
weighs 110 pounds now. I can’t say exactly the date he came to my 
house. I said it was 1918 or 19. The only wav t could make 
myself more understood on that question would be after the war was 
over. I don't know if Mr. Balance has lived at a numbjer of different 
places since his discharge from the Army. I didn't know he lived 
at Old Savbrook. I didn't know he had lived in New Haven. That 
is news to me that he lived in New York. The lastj time I knew 
anything of this man was when he came to mv home after the 
armistice, and he was there for a short time, as I sajid before. I 
wouldn't sav he staved more than three to six months, something 
like that, after he came back. I think he was at mv home while he 
was employed bv the Waterburv Clock Company in 11919. I don't 
think that he was at my home when he was employed bjy the AYater- 
burv Barrel Foundry Machine Co. in 1920, during that period of 
time. Ke worked while he was living at my house, j He worked 
steadily before he went into the Army. I told you he wijus only in my 
home there between two and six months when lie canie out of the 
Army. Mr. Balance was in mv house during June, July, and 
August of 1919. I can't say whether he was employed during this 
period or not. I did not mean he was employed by the Waterburv 
Clock Company. I don’t think he worked at the Waterburv Clock 
Company. I said I think he was living there. I can't tell you if he 
was at the Waterburv Clock Co. or not. I don't knovi* whether it 
was the Water bury Clock Co. or any other factory. I know he was 
working for a short while when he lived at my home after he 

came out of the Army. I don't know where it w|as. I never 
107 kept track of his work. This fellow here, I don't know him. 

I didn't know him in the old country. I didn't know him 
when he came to my home. No relation whatsoever. I| don't know 
who it was he was working for. 

& i 

Redirect examination: 


I never saw Mr. Balance working for any company for 1 wages. 

Q. That you actually knew Mr. Balance was working over this 
period of time? I 

A. You mean when he came out of the Army? 

Q. Yes. 1 

A. I am not so sure of that question. I understand aljl right, but 
I am not sure, and I am not going to commit myself. j 

Q. Then you can not actually say that Mr. Balancje, of your 
own personal knowledge, did or did not work when he fifst came to 
live with you immediately after he was discharged fromithe army? 

A. I don't think so. You said he worked at the AYaterbury 
Clock company. I didn’t know that. 

Recross-examination: 

I 

Q. I will ask you, Mr. Sauchelli, if you didn’t state ih response 
to my question that you knew he was employed at some} place but 


i 

i 

i 

I 
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you wanted to tell the truth and you would not say it was at the 
Waterbury Clock Co., didn’t you say that? 

A. That after he came out of the Army he worked? 

Q. Yes. 

A. I don’t recall. I know he was working for a short time 
while he was living at my house, but I don’t know where. I believe 
it was after his discharge from the Army. I don't know what place 
it was. I know he was working some where for a short while. 

Anthony William DeMarco testified as a witness on behalf of 
the plaintiff by deposition: 

Mv name is Anthony William DeMarco. I live at 11 Oak 
10$ St. My present occupation is automobile salesman. I know 

Mr. Filodemo Balance very well. I have known him since 
about 1912. somewhere around there. I knew him when he left for 
Camp Devens, or some other camp, and I saw him after he was 
discharged from the Army in the spring of 1919, the spring or the 
middle part of the summer. I couldn’t sav exactly. It must have 
been around Mav or June. I was standing on Exchange Place right 
in front of Hodson s Hotel, as far as I can recollect. I am almost 
positive that I went and greeted Buffalo, as we know him by the 
nickname. It was the first time I saw him after he was discharged 
from the Army. He was run down and he wasn’t the same boy as 
when he left for the service, and I asked him what was the matter 
with him. When he left he was a very jolly fellow, in good humor, 
and he looked fine, and when I saw him at this time he was in very 
bad shape from what I saw and noticed at the time—I mean physi¬ 
cally. The change that I saw was when he shook hands with me. I 
know he was shaking. I know he was not the same fellow. I 
almost didn’t recognize him. It is pretty hard for me to answer how 
long my period of observation extended to him after he came back 
from the service. I couldn’t say exactly how long I saw him in 1919, 

but as you know I am always around town—mv business. I am 
* •/ * 

always out. I met him sometimes three or four times during the 
day. 

Cross-examination: 

I have known Balance since about 1912 or 13. from that time on. 
I am not related to him. We are both Italians. I know him verv 
intimately. Whenever I take an oath I always stand in back of that 
oath. I don't swear to a thing I don’t know. I think I remember 
swearing to an affidavit of May 25. 1923. (Paper marked “ Defend¬ 
ant’s Exhibit M” for identification is handed to Witness.) This 
is something I signed for Filodemo Balance, known as Buffalo, who 
is the same person I am testifying about. That is my signature. 

Q. Did you swear then, “ Also wish to say that I personally 
know that he has done absolutely no work during the period of Oct. 
loth, 1919, to January 26th. 1922*’: did you swear to that? 

A. Yes; I still stand back of my statement. As far as I 

109 know of lie did no work from Oct. 15, 1919. to January 26, 

• • • < 

1922. 

Q. You didn’t put that u as far as I know” in vour statement. 
Didn’t you sav, “Also wish to sav that I personally know he has done 
absolutely no work didn’t you sav that? 

* 7 v v 

A. As far as I know. 
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Q. Is there any statement in there “As far as you know ”; is there 
any statement in this affidavit saying “ as far as I kriow ”? 

A. That is what I meant to say, as far as I know, j 
Q. Wasn’t that sworn to without any “ as far as I know ” in it? 

A. I thought it read the same wav. “ as far as I know.” 

Q. You swore he had done no work at that time. 

A. Absolutely. j 

Q. Do you know what the penalty for swearing something that is 
not true inav be? 

A. It may be that this fellow had worked and I didn’t know, but 
as far as I know he wasn’t doing anything, because |ie was around 
all dav long. j 

Q. Did you know he was working for the Farrel Foiundry Co.? 

A. I don’t know anything about it; if he worked nights t couldn’t 
see him, but I saw him dav in and dav out. i 

I don’t know whether he worked for the Farrel Foundry Co. from 
June, 1921, to December, 1921. I saw him day in and day out. I 
don’t know if he went in for an hour or came out for t\Vo. I couldn’t 
say. But I am telling you if he did work, I don’t knpw whether he 
worked in the night time or midday; I couldn’t say. |but I used to 
see him around sometimes. I didn’t swear to a lie. At the time I 
was fully convinced lie was not working, and not capabje of working. 
Q. You swore to something here that was not true, j did you not? 
A. Not true? j 

Q. Yes: it wasn’t true, it was a lie. 

A. As far as I know this man, I never saw him work. I never 
saw him work. I saw him day in and day out, and if!a man is out 
in the street he is not working. j 

110 Q. If he was working down there putting in regular time be¬ 
tween June and December you swore to a lie, if life was; is that 
not true? j 

A. But that question, you were putting up a qucstioiji that I- 

Q. I am saying to you this, if Filodenio C. Balance was working 
for the Waterbury Farrel Foundrv Co. from June until December, 
through December of 1921, working regularly for them, then you 
swore to a lie. didn t you ? 

A. I would have known that he was working. 

Q. Do you know he later worked for the American Legion at 
Waterburv during this period of time: did you know! that in the 
summer of 1921 he was in the employment of the Coyle Post No. 1 
of the American Legion of Waterburv, Conn.: did vou; know that? 

A. He may have done some hard work, but I don’t know whether 
he was capable to do- 

Q. I didn't ask you anything about his being capable. I said 

did you know he was working? j 

A. Why. I swore that I never seen him working, because if he was 

working- ! 

Q. That is all. j 

A. He could never be out on the street. I don't go but and try 

to find out pedigrees of anybody’s when I see them on th£ street day 

in and dav out. 

%/ 

Q. But you did swear personally for the purpose of helping this 
man get money from the United States Government tcj something 
that vou know is not true? ! 

%> i 
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A. Absolutely not. As far as I know I never saw him do any¬ 
thing because he was always out on the street. I go to my personal 
knowledge of the fact. I didn’t know anything about his working 
for the Waterburv Clock Co. I didn’t know anything about his 
working up in Bristol. 

Mr. Ragsdale (counsel for defendant). The exhibit which has 
been identified by the witness and the testimony upon the same is 
being offered for the purpose of testing the witness’ recollection and 
for the further purpose of impeaching the witness’ testimony in¬ 
asmuch as he swore positively on the 25th day of May, 1923, the 
following facts, “Also wish to state that I personally know he has 
done absolutely no work during the period of Oct. 15th, 1919, to 
Jan. 26th, 1922." Inasmuch as it is previously testified that this 

111 witness was employed regularly over a period of several 
months as covered in the time that the witness swore that 

lie knew that Mr. Balance did no work. 

Q. Now. just read it, Mr. DeMarco, please. 

A. You want to have me read this aloud? 

Q. Yes; just read the whole thing out so it will be in the record. 

A. “In the compensation claim No. C568014 of Filodemo G. Bal¬ 
ance, personally appeared Anthony W. DeMarco, of 11 Oak St., 
Waterburv, Conn., who, being duly sworn, stated that I have known 
Filodemo G. Balance for ten years. To the best of my knowledge 
claimant never complained of ill health before he entered the service. 
I saw him frequently and he always appeared to be in good condi¬ 
tion. Also wish to state that I personally know that he has done 
absolutely no work during the period of Oct. 15th. 1919. to Jan. 26th, 
1922. being in such a physical condition that work was impossible. 
Signed, Anthony W. DeMarco. State of Connecticut, county of 
New Haven, Waterburv. Conn. Subscribed and sworn to before 
me this 25th dav of May. A. I). 1923, Joseph Peter Baubv, notary 
public.” 

Q. I will ask you. Mr. DeMarco, if you personally prepared this 
affidavit or did Mr. Balance prepare it and give it to you for signa¬ 
ture ? 

A. This was typewritten by Mr. Joseph Peter Bauby. In his 
best of his knowledge he put that down. 

I think Mr. Balance told Mr. Bauby and he arranged the affidavit 
to his best knowledge according to what the circumstances was. It 
was about what Mr. Bauby questioned me and he then inserted the 
contents of the affidavit. Mr. Balance made no suggestions at that 
time. The dates October 15. 1919, to January 26. 1.922. were put in 
under the impulse of the moment, because there was no recollection 
to that fact. I don't remember whether Mr. Balance suggested 
that he had done no work from October 15, 1919. to January 26, 1922. 
It would require an astronomer to give you the exact date of the week. 
The dates October 15, 1919, to January 26. 1922. were, to my best 
knowledge, something that was not inserted in the affidavit. 

112 I do not know whether he may have worked from January 
26, 1922. until May 25, 1923. I swore from the fact of my 

recollection that he was on the street all the time, and a man on the 
street is not working. It was not a question of being mistaken. I 
never knew he was working; otherwise I would never swear to that 
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fact. I wouldn’t sav I was mistaken and that I swore to somethin" 

o 

that wasn’t true. I signed that affidavit because I was made to be¬ 
lieve by seeing him day in and day out on the street tjhat he was not 
working, and that is why I swore to it. I swore to the affidavit 
without making any personal investigation as to the truth of the 
statement. I did not pay any attention to the wording of the word 
“absolutely” or what I thought to the best of my j knowledge. I 
swore to this. I am swearing to this testimony to the best of my 
knowledge alwavs. 

John Grosso testified for the plaintiff by deposition,: 

Mv name is John B. Grosso. Mv address is 6*2 Lavalle Street. I 
am an insurance agent just now and I know the plaintiff, Filedemo 
G. Balance, and have known him for the past 15 or 18 years. I knew 
him to be in the military service of the United States during the 
World War. The first time I saw him after the war wajs in the spring 
of 1919. right after he was discharged. I saw him after he was dis¬ 
charged. He called at my residence. I saw him quite often, every 
dav since that time. In 1919 I noticed a change in his health. He 
was very nervous, color changed quite often, a very nervous person. 
He was very pale looking, is what I mean by color changed. I base 
the statement he was nervous upon his expression. Before Mr. Bal¬ 
ance went to the service we were together every day in | the week and 
I have noticed his condition at the time before he wentjinto the serv¬ 
ice and after he came out of the service I noticed quitje a change in 
him. I observed in 1919 that he coughed and was nervous acting. 
That is about all I can recall just now. This was in the spring of 
1919. j 

Cross examination: 

Mr. Balance is of Italian descent. I am also of Italian descent. 
We did not live together prior to his going into the 
113 army. Mr. Balance did not go to Atlantic City, not to my 
knowledge, after he came out of the service. I think I know 
Balance’s signature. I think that looks something like it, but I 
wouldn’t swear to it. 

“ Question. Well I have something else that might help you. Is 
that his signature [indicating]? 

“Answer. I sav it looks like it: I couldn’t swear to it. I haven’t 
seen his signature in some time. 

“ Question. Can you or can you not say that is his signature [ indi¬ 
cating] ? I 

“Answer. Well, I say it looks something like his signature, and. I 
couldn’t.” 


I come in touch with the signatures of my policyholders from 
time to time. I have seen Mr. Balance’s signature on jjt number of 
occasions, but I can’t recall it just now. Not to my knowledge he 
did not go to Atlantic City after his discharge. It was in the spring 
of 1919 that I first saw him after he came out of the Atfmy. I can’t 
state what time in the spring. I didn’t know he went to work pretty 
soon after he came out of the Army. I didn’t know lie worked for 
the Waterbury Clock Company. I didn’t know he worked for the 
Waterbury Farrel Foundry & Machine Company. It i$ a surprise 
for me to learn that. Question. Is it a surprise for ybu to learn 
he worked for the Farrel Foundry & Machine Company from June 


i 
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10, 1920, to December 25, 1920? Answer. Not to my knowledge, I 
didn’t know he was working. I didn't know he worked at Bristow 
for a while. I didn’t know he worked for the American Legion in 
1921. I remember signing an affidavit. I don’t remember when it 
was. I couldn't give the exact date when it was. I don’t recall who 
prepared this affidavit for me. Mr. Balance did not bring it to me. 
I don't recall it. I kept with him more or less when he got out of 
the Army. I kept with him rather closely. He and I were working 
during that time. I don’t know if he was working nights or not; 
I can’t tell you. I am interested in his action just as he is. We did 
not come from the same part of Italy together; our parents were not 
friends in the old country. I didn’t write up this affidavit which I 
signed. I just signed what was handed to me. I certainly verified 
the facts before I signed it. I wouldn't sign anvthing without 

114 knowing what I was signing. I didn't verify the facts as to 
whether or not he worked at that time. I didn’t think he was 

working when I signed the affidavit. I didn't make any check 
to find out. Not to mv knowledege and belief I don't think he 
was working. I have not been with Mr. Balance in the last few 
davs at anv time. Saturday afternoon was the first time I had seen 
him since he left Waterburv. He just met me down there. I was 
coming right up to the courthouse here. I just ask him where I could 
find Mr. Miller and he told me he was up in George Lynch’s office. 
I did not talk to anybody about the case. I didn’t know I was ex¬ 
pected to testify before I came. I have not been out with the other 
witnesses. I wasn’t in the same room with them. 

Michael Colucci. Mv name is Michael Colucci: address, 364 
Congress Avenue, Waterburv, Connecticut. I am a restaurant pro¬ 
prietor. I know Filedemo Balance. I don't know whether I have 
known him from 1913 or 1914. I know he was in the World War. 
I don't remember the exact date I saw him after the war but some 
time in the summer of 1919. He came over to see me and he looked 
the same as he did before he went to the war. He looked kinda 
pale, and it seems as though. I don’t know how to explain how it 
seems to me. He was coughing, he looked pale, he didn't talk just 
right. He was coughing and he looked sick. In the summer of 1919 
I kept seeing him now and then for about six or seven months, but 
then I never see him no more after six or seven months, not for a 
long time. 

Cross-examination: 

Mr. Balance is of Italian descent. I am also Italian. Mr. Grosso 
called me if come here as a witness. Mr. Grosso didn't tell me what 
the case was about. He just told me this fellow was in the Army 
and was sick or something and that was about all he said to me. 
I can't just tell when I saw Mr. Balance last. I had just seen him 
now before I come in here. Nobodv told me anvthing about 
seeing him in 1919. No one talked to me about the testimony before 
I came into the room. I saw Mr. Balance outside, shook hands with 
him. and he introduced me to his attorney. I talked with him 

115 and he told me to come inside. He told me to come in and 
testify for Mr. Balance. Mr. Grosso called me up Saturday at 

my place of business. He told me if I come up, if I remember any¬ 
thing about this Mr. Balance, to come up to the courthouse. Mr. 
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Grosso didn’t say anything to me about remembering ^ibout Balance 
being sick and coughing. He said give me your telephone number 
and I will call you up when you have to come up; then he called 
me up this morning, and I come up at ten o'clock. I couldn't say 
positive when I first saw Balance alter the war. I couldn’t tell you 
whether he worked in the summer of 1919. I never went into detail 
about him being able to work. I couldn’t sav whether he did work 
or not. I never ask him if he worked for the Waterbury Farrel 
Foundry Company from June, 19*20, to December, 1920 . I don't 
know whether he was able to work or not; I neverj ask him. I 
remember he came in to see me after he come out of the Army. I 
thought it was in 1919. I couldn't say positive. I thbught it was 
in 1919 he come in to see me. I can’t fix the month. I $on't remem¬ 
ber how much work he has done since he came out of the Army. I 
haven’t seen much of him. I never see him every day, just once 
in a while. j 

Dr. Isacco De Luise, a witness on behalf of plaintiff testified by 
deposition as follows: j 

My name is Isacco De Luise. I am a medical doctor) and my ad¬ 
dress is 199 Bank Street, Waterbury, Connecticut. I recall Filodemo 
Balance. I recall having seen him during July and August, 1919. I 
fix this time because I went to Italy in September, 1919, and from 
Italy I wrote a letter to him about his case answering a letter he 
sent to me, so I must have seen him before September, 1919. I will 
stand on what I have written to him in the letter from Italy, and I 
remember that when he came to me he was complaining of cough. 

Cross-examination: 

I went to Italy in September. 1919. I recall giving a statement 
called a physician’s statement or rather mailing such a statement to 
Mr. Balance from Casanicciola, Italy. I do not remember 
116 what I have written to him. but I will stand for what I have 
written. Defendant’s Exhibit N is my handwriting. I repeat 
I can’t state after ten years what I found with him at that! time, but I 
stand for what I have written. I have no record of his cjjill. I must 
depend on my recollection over a period of ten years; th&t is why I 
repeat I stand for what I have written. Filodemo Balance asked me 
to be a witness in this case. I know that I gave him a prescription. 
I have no record of it. I know because he came in to me fbr sickness, 
I should give prescription. I can't remember whether) I made a 
diagnosis of his condition at that time. I don’t remember anything 
about his physical condition at that time, not now. I do not remem¬ 
ber if he told me he was working. I can’t tell now whetjier he was 
able to work then; I can’t state. j 

Redirect examination: j 

j 

I have no record of what the diagnosis was. 

Recross-examination: ; 

i 

I made no diagnosis of the examination on September, 1919. 

Dr. Charles Farrell, witness on behalf of the plaintiff, testified 
as follows by deposition: 

My name is Charles Farrel. I am a physician and surgeon and 
my present address is 232 East Main Street, Waterbury, jConnecti- 
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cut. I am a licensed physician duly licensed to practice medicine in 
the State of Connecticut; am a graduate of the College of Physicians 
and Surgeons, University of Maryland. I graduated in 1914. I 
have not been practicing continuously since. I was from ’14 to the 
war time in the hospital. Then I was in the war, in the Army until 

1921, and since then I have been practicing continuously. I have not 
been practicing continuously since graduation, but since the hospital 
interneship. I was two or three years at interneship. I do recall 
examining a man bv the name of Filodemo Balance. 

“ Question. I will ask you. Doctor—I will show you. Doctor, plain¬ 
tiff's Exhibit X for identification purposes and ask you if it bears 
your signature and is in your handwriting. 

“Witness. It bears mv signature. Part of it is in mv handwrit- 
ing; the part below 4 physician must fill out.’ 

117 Q. I will ask you, Doctor, if you will read for the purpose 
of the record the part of this Exhibit which is in your own 

handwriting? 

A. The letters capital F and B. following patient's name; 22. fol¬ 
lowing the age; Waterbury, following patient’s address; January 19, 

1922, following the date of the collection; Charles Farrel. follow¬ 
ing physician’s name; 232 East Main Street, following physician’s 
address: and 27G. following the telephone number.” 

Mr. Crenshaw (during the reading of the deposition). If the 
court please, we are going to object to this because it is not shown 
that the exhibit referred to there is identified as being an examina¬ 
tion of the sputum of the plaintiff in this case; in fact, it is not iden¬ 
tified. I think they should first have identified the record of sputum 
here, but then they go into details of what it shows, and rather than 
get all that confusing testimony before the jury we would like to 
object to the testimony now. 

The Court. Is there anv evidence tending to identify it? 

_ » ” 

Mr. Miller. The doctor stated that this is in his own hand¬ 
writing. below the words “ physician must fill out ” [handing the 
paper to the court]. 

The Court. Is this man’s name on it? 

Mr. Miller. No. 

Mr. Crenshaw. There is absolutely no testimony in connection 
with the case that I have been able to see there which states that it 
was the sputum test of this plaintiff. 

The Court. Have you any testimony in this case at all that tends 
to identify it? 

Mr. Miller. A little later on I believe there is some additional 
light on the reasons for asking for it. I think perhaps it might be 
cleared up a little later on. 

Mr. Crenshaw. If you will turn to the bottom of the depo¬ 
sition and read the doctor’s testimony with reference to his 

118 ability to identify it, perhaps we can get the whole question 
before the court. You will find a question there at the bottom 

of page 152 that goes to the identification part of it, and that is the 
only question in the direct examination with reference to the identi¬ 
fication. 

The Court. Do you have any witnesses that give any testimony on 
that? 
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Mr. Miller. They objected to testimony of the witness. I will not 
offer it at the present time. ! 

Mr. Crenshaw. I would hesitate to object to such testimony as 
that if I thought that there was anything to indicate that it was good 
testimony, but it is very doubtful as to whether it is a test of this man 
or not. | 

The Court. Well, he says he will not offer it at the present time.. 

Mr. Miller. I wonder if counsel may approach the pench? 

(Counsel conferred with the court at the bench out ojf hearing of 
the jury.) 

Mr. Miller. We will close our case, if your honor please. 

The Court. Will the defense proceed? I 

Michael J. Noonan, called as a witness on behalf of the defendant, 
was examined and testified as follows: 

My name is Michael J. Noonan; my residence. Waterbury, Conn.; 
my occupation, paymaster. Waterburv-Farrol Foundry and Machine 
Company. I have occupied that position close to 25 y$ars. I was 
paymaster of the company during the years 1919 and 1020. I hold 
the public office of police commissioner of Waterbury. I know the 
plaintiff. Filodemo G. Balance. I knew him when lie worked for 
the Farrel Foundry. Ke worked from June 10, 1920, to December 
25, 1920. I have got the record here [producing papers]. These 
are the official records kept by my company. I kept thos^ records as 
paymaster. 

“ Q. Did you actually pav this gentleman off for his wbrk? 

“A. Yes.” ^ j 

Mr. McNeill. If your honor please, we object to that. 
119 He is endeavoring to prove something by a record. We haven’t 
got the records in yet, and I would like to ask counsel if I may 
examine them without objection? j 

Mr. Crensiiaw. You may examine them. That is all right. I 
am merely identifying the records so that this official of the company 
may refresh his recollection from them. 

The Court. You have not objection to his examining thie records? 

Mr. Crenshaw. None whatever. j 

(Mr. McNeill examined some papers.) 


Bv Mr. Crenshaw': 

Q. Mr. Noonan, you may refresh your recollection from the records 
wdiich you have, if vou so desire. Have vou any present recollection 
of Mr. Balance? ‘ j 

A. I have. j 

He entered our employ June 10, 1920; week ending [June 12, 
worked 27 hours; week ending June 19, 52% hours; wreek ending 
June 2G, 58 hours; w'eek ending July 3rd, 53% hours; week ending 
July 10, 47% hours; week ending July 17, 57 hours: weelk ending 
July 24, 4814 hours; week ending July 31, 58% hours; week ending 
August 7, 58% hours; w'eek ending August 14, 52% hours; week 
ending August 21. 52 hours; w'eek ending August 28, 52 hours; week 
ending September 4, 52% hours; week ending September ill, 47% 
hours; w'eek ending September 18, 52 hours; week ending j Septem¬ 
ber 25, 47 hours; week ending October 2, 47 hours; week ending 
October 9, 51% hours, week ending October 16, 52% hours; w'eek 
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ending October 23, 52% hours; week ending October 30, 30 hours; 
November 6, 58% hours; November 13, 47% hours; November 20, 
52% hours; November 27, no hours; December 4, 42% hours; Decem¬ 
ber 11, 4G% hours; December IS, 52% hours; December 25, 27% 
hours. That’s all. 

He was paid by the hour. The hourly rate was 45^. He was paid 
the regular rate for persons employed in the same kind of work. 
The regular week was 9 hours a dav or 50 hours a week. 

Cross-examination: 


120 The name on the pay roll was G. Balance. I knew this 
man personally. There were in the neighborhood of 850 men 
working when he was supposed to be there. I paid them myself. 
We pay by money in envelopes right around the machine there. 
This employee was called, according to our records. G. Balance, 1201. 
I don't know what the G meant; some called him George and some 
called him Gus, but he went mostlv bv number. I always knew him 
by 4 ‘ George. A place of residence does not show on our pay roll. 
We do not generally have that information on our pay roll. 

Mr. McNeill. Stand up. Mr. Balance. (The plaintiff stood up in 
the court room.) 

To the best of my knowledge he is the man who was working there. 
We had a number of young Italian men working at that time, prob¬ 
ably 75 or 100. I can't say that I have an independent recollection 
of this man among the 800. just the features; I remember the fea¬ 
tures of the man. I remember the time that he worked for us he 
was sicklv. That is. the foreman remarked that he was kind of 
sickly at the time he gave him the job. and, according to his record, 
his time, he was off a lot. and according to the foreman he would 
letter be working outside than inside. He was not given outside 
work. The foreman was Mr. Charles Lorensen. My duties did not 
cover the work, merely the payment. During the week ending No¬ 
vember 27 he did not work at all. I don't have any record of 
whether he was sick at that time. I have no record of why he didn’t 
make full time on anv of the weeks that I have testified about. The 


foreman is the onlv one who would know that. I think I am verv 
positive that he is the man. His features are familiar. His face is 
familiar. He seemed to be a little bit stouter at that time than he 


is now, as I recall. There was no other man on the pay roll by the 
name of Balance and there had not been any before that that I can 
recall. A weekly time on a 9-hour basis would be 50 hours. 9 hours 
for 5 days and 5 hours on Saturday. All over 50 hours is overtime. 
That was true the whole period of June to December according to 
our records; 52% hours and 52 hours would be overtime: 48% 
121 hours or 47 hours would be undertime. The work done in our 


plant is that of machinery builders. The pay roll sheet does 
not show anything about the kind of work the different men did. 
It just shows the man, his number, his name, the week ending, the 
hours he worked, the rate per hour, and the amount of money re¬ 
ceived. We didn't have pay roll sheets signed by the men. We 
didn't have such sheets in our factory. We simply had a schedule 
with the amount on it and handed them their money. That is the 
only record I made of the transaction—the record of the pay roll, 
the number of hours he worked that week, and the amount of money 
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he would receive. I did not have any record of theA handwriting 
when they signed up for work. We didn’t have a custom like that 
at that time. We did not have medical examination! made at that 
time; we do now. 

Q. Have you any independent recollection of this! man making 
complaints about his health at any time ? 

A. I wouldn’t know, because I would only have access to him for a 
couple of minutes a week. 


Redirect examination: 

To the best of my knowledge we didn't shut dowp the week of 
November 27. The record shows that week the hours worked for 
that department were 2hours, which would signify that they 
had three days shut down. That was the one week! Mr. Balance 
didn't work at all. 

Recross-examination: 

We had no week of June 10th. The first week I gave Mr. Balance 
was June 12th. He was on the pay roll part of that week. He came 
to work and worked 27 hours that week which showed he came in on 
June 10th. 

A. L. Wessling, deposition: 


Dr. A. L. Wesslixg, a witness on behalf of the defendant, testified 
by deposition as follows: 

My name is A. L. Wessling: my profession, physiciajn; I received 
my medical education at St. Louis University Medical School and 
National Universitv of Aits and Science. I <rraduated in 1914 and 
have engaged in practice as a physician continuously since 
122 that time. I was in the Army. It was part of! my duties to 
examine ex-service men prior to their discharge from the 
service. It was required of me to note any disability qf the soldier 
from which he might be suffering. Written records were made of 
my findings or my diagnosis at the time the men were discharged. 
1 was stationed at Eberts Field, Lonoke, Arkansas; Vancouver Bar¬ 
racks, Vancouver. Washington; Camp 1 F, Clatsap, Oregon; Camp 
Lepton, New York. It was part of my duties at Camp!Upton, New 
York, to examine soldiers prior to their discharge. 1 \yas at Camp 
Upton from the 4th of February. 1919. to the 6th of August, 1919. 
(Photostat of report marked “Exhibit A" handed to the witness.) 
This is a record of the physical examination made pridr to the dis¬ 
charge of a soldier from the Armv. It is the record of Filodemo G. 
Balance. This examination was made at Camp Upton j New York. 
This report is signed by me. It is my examination. | Q. Doctor, 
did Mr. Balance state at that time that he was suffering from the 
effects of any wound, injury, or disease? A. He did nqt. 

I did not find from my examination that he had any disability 
or impairment of health of any kind. It was my opinion that this 
soldier was able to work at that time. I found nothing!wrong with 
him that would incapacitate him. The day this examination was 
made was May 15, 1919. After my examination it was!my opinion 
that this man was able to work. I did not find anv disability of 
any nature at that time, either physical or mental. It is my opinion 
from the examination that on that date Mr. Balance Was able to 

j 

follow continuously a substantially gainful occupation, j 
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Cross-examination: 

A man would be totally disabled who is unable to work, and that 
disability premanent so he would never be able to work. I did not 
state on direct examination that he was totally disabled. The record 
there shows that he was physically sound. I have no former knowl¬ 
edge of his occupation or qualifications to follow said occupation. 

I do not know anvthmg about his mental attitude in regard 
123 to an occupation. He might be physically able and not men¬ 
tally inclined. 


Dr. Ezra Bridge, a witness on behalf of the defendant, testified bv 

* «/ 

deposition as follows: 

My home address is 110 Highland Parkway. Rochester, New York, 

and my business address Iola Sanitarium. Rochester, New York. I 
•/ 


received mv education at Columbia University, Physicians and Stir- 


%> %/ %/ 
geons, New York City, graduating in 1013. I am licensed to practice 

in the State of New York. I have been practicing medicine since 
1913. I specialize in tuberculosis, and have for 15 years. During 
this period of time I make approximately 1.200 examinations a year 
and treat approximately 300 patients for tuberculosis. My present 
occupation is superintendent of lola Sanitarium. The Iola Sanitar¬ 
ium treats tuberculosis in all forms. I have been superintendent 
3 1 / 4 years. I was Connected with the Public Health Service and 
the United States Veterans Bureau. I was connected with the 
United States Veterans Hospital No. 41. at New Haven. Connecticut, 
from approximately November ‘21 to May ‘22. The duties at this 
hospital were examining and treating tuberculosis patients. I do 
not personally recall making an examination of an ex-service man 
by the name of Filodema G. Balance. (Witness is handed a document 
and asked what it purports to be.) This is a report of physical 
examination of Filodemo G. Balance of March 21, 1922. I made 
all the examination except the X-ray interpretation. I found this 
patient to be suffering from inactive pulmonary tuberculosis. My 
diagnosis was confirmed bv X-rav examination. At the time of mv 
examination I would sav that Mr. Balance could follow certain lines 
of work or occupation. I think it would be probable for Mr. Bal¬ 
ance to have followed certain lines of light work without injury. 
From my examination of Mr. Balance made on March 21. 1922 in 
mv findings which disclose inactive pulmonary tuberculosis, it is my 
opinion he probably could have followed continuously some sub¬ 
stantially gainful occupation. 


Cross-examination: 

My understanding of the terms permanently and totally 
124 disabled is that a man so classified is unable to earn his living 
for all time because of some disease or injury. I would not 
state that Filodemo G. Balance was permanently and totally disabled 
when I examined him. I do not care to select any particular line of 
work, but I do think that a patient with inactive pulmonary tuber¬ 
culosis. which was my diagnosis of Mr. Balance’s condition on March 
21, 1922, can follow an occupation that does not involve too great 
physical and mental strain. I would have had no objection to rec¬ 
ommending the employment of Mr. Balance by my friends or of em¬ 
ploying him myself, as his condition was diagnosed as inactive pul- 
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monary tuberculosis, this employment to be without top great physi¬ 
cal and mental strain. I see no reason from the condition of Mr. 
Balance at the time I examined him why I could nbt expect con¬ 
tinuous and satisfactory service, and I see no reason why my friends 
should not expect such service, his condition being wjhat it was at 
the time I examined him and treated him in March, 1922. 

i 

Dr. Edmund Spicek testified on behalf of the defendant by deposi¬ 
tion: 

i 

My name is Edmund Spicer. I am a practicing physician now. I 
received my medical education at Yale and graduated in 1905. I 
have engaged continuously in the practice of medicihe since that 
time. I have specialized in surgery for the last ten years or more. 
I have been connected with the U. S. Veterans’ Bureau ahd the Public 
Health Service from 1920 to 1922. I was connected first with the 
Public Health Service. I was connected with the Wait Risk Insur¬ 
ance Bureau in 1921. During that year I had occasion to examine 
ex-service men for the bureau. I made written report^ of my find¬ 
ings and diagnoses. I have examined the case of Filodema G. 
Balance and identified the record as being my personal Examination. 
My recollection or memory of this examination has beEn refreshed 
by personal interview with Mr. Balance recently and a review of the 
old record. I saw Mr. Balance within a year, I can’ti tell exactly 
the time. I would be able to identify the examination of this ex- 
service man. I made a report of physical examination of Mr. 
125 Balance when I examined him in 1921. (Paper marked “ Ex¬ 
hibit A ” for identification.) Exhibit A is a report of physi¬ 
cal examination of Filodema G. Balance dated February; 9, 1921. It 
was made by myself. The report was made within 24 Hours of the 
examination. When I made it I filled out a duplicate of this in 
long hand and handed it to the typist to copy and then examined it 
before forwarding. I examined it before signing it. I then for¬ 
warded it to the Bureau of War Risk Insurance. This was the regu¬ 
lar custom. I knew the report was true and correct before I signed 
it. This report was made in the usual customary manned*. The na¬ 
ture of mv examination of Mr. Balance was a regular Hiedical ex- 
animation. It was a form calling for history, present j complaint, 
physical examination, diagnosis, and so forth. I made [recommen¬ 
dation to the Bureau of War Risk Insurance as to the ability or lack 
of ability of Mr. Balance to resume his former occupation. (Wit¬ 
ness is handed defendant’s Exhibit A.) I now recall milking such 
examination. It took me approximately one-half hour, i Mr. Bal¬ 
ance stated that his previous occupation was a clock inspector. I 
consider the definition of permanent and total disability to be where 
he would be unable to follow any gainful occupation. Mr. Balance 
was, in my opinion, not permanently disabled. I was j connected 
with the Bureau of War Risk Insurance in March of 1921J I exam¬ 
ined ex-service men for the bureau in March, 1921. (Defendant’s 
Exhibit B handed to the witness.) 

Q. Doctor, I will hand you defendant’s Exhibit B for identification 
and I will ask you what it purports to be. j 

A. It is a report of physical examination. 

Q. Do you, without reference to the report, recall your finding 
and diagnosis? 
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A. I do. 

Q. I will ask you. Doctor, if you recall the date on which this 
examination was made of the approximate date? 

A. In March. 1921. 

Q. I will ask you. Doctor, whether or not as a result of this 

examination of Mr. Balance in March of 1921 you made any recom- 

* * 

mendation to the Bureau of War Risk Insurance as to the 
12G ability of Mi*. Balance to follow his pre-war occupation. 

A. I did make it. The question was if he was able to resume 
his former occupation, and I answered it in the affirmative. I don't 
recall what his former occupation was. I recall it from reading the 
report. His pre-war occupation was clock inspector. This was his 
own statement. It was the statement Mr. Balance made to me on 
March 14. 1921. He reported to me for examination in response to 
instructions from the Bureau of War Risk Insurance. It was an 
examination in response to a claim for disability. This report is 
from my original notes. I verified the same before I signed it and 
knew it was true. It was made under my official duties as examiner 
for the Bureau of War Risk Insurance. The exact procedure—I 
made a physical examination and filled them in in ink. then I had 
two copies made and the original was kept by me at that time and the 
two copies were forwarded. Later the original copies were turned 
in when I finished with the bureau. I personally verified the findings 
typed with the written physical examination report before I signed 
the same. My report here is true: I knew it was true before I signed 
it. I forwarded two reports to the Bureau of War Risk Insurance 
as part of my official duties. Mr. Balance did not pay me for any 
examination. I was paid by the Government. I was required to 
submit reports to the Government of my findings and diagnosis, and 
this is my report. I recommended that he was able to resume his 
former occupation: I did not think Mr. Balance fell in the classifi¬ 
cation as being permanently and totally disabled at that time. I did 
not make any examination of Mr. Balance when he came to see me 
during the past year. He just came and wanted something. I didn't 
make an examination, it was just a casual call. 


Cross-examination: 

I first examined the veteran. Filodemo Balance, in 1921. I have 
probably examined a good many hundred veterans. I recall exam¬ 
ining this veteran. I was examining in 1921 one or two to five 
or six a day. 1 worked six days a week. I would say around 
127 25, offhand. I worked most of the year. Would say I 

worked about 50 weeks during the year. I examined around 

* * 

1,250 men a year at that time. I worked for the Public Health 
Service a year or two. I am not now connected with the Govern- 
ment. I left this employment. I would say offhand, in 1923. I 
have been in private practice ever since I left the Government. I 
have no idea how many men I have examined since I left the 
bureau. 

Q. Doctor, you stated on direct examination that in your opinion 
the veteran. Filodemo Balance, was unable to follow any gainful 
occupation ? 

A. I absolutely did not. 
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Q. Doctor, what did you state on direct examination as to your 
opinion as to the ability of the veteran, Filodemo Balajnce, to follow 
a gainful occupation? 

A. You mean the statement on the original finding? 

Q. No; I mean the statement here this morning in answer to 
Mr. Ragsdale’s question to you. j 

A. You mean was he able to resume his former occupation? I 
believe he was able to resume his former occupation, I did not say 
that he was unable to follow any gainful occupation. In my opinion 
Mr. Balance could follow continuously any substantially gainful 
occupation. His former occupation was a substantially gainful 
occupation. 

The first time I examined him I regarded his as a! TB suspect, 
and then when I examined him about a short time later he had im¬ 
proved, and the further specialist’s examination as to the condition of 
his lungs were not carried out. I first examined him early in 1921. 
I can't tell you the exact date without looking at the report. One of 
these was in March; I don't remember whether both o!f them were 
now. I haven’t been promised remuneration from the Government as 
an expert for testimony here to-day. I wouldn’t refuse it. I have 
never specialized in tuberculosis. I am specializing ini surgery. I 
stated on direct examination that they were referred to me for a 
comprehensive physical examination on their blank form. They 
never told me—informed me what the purpose of tjhe examina- 
12S tion was. The question as to whether or not aj man could 
resume his prewar occupation was asked in tile blank. I 
determined that. They didn’t tell me the purpose of the Examination. 
When he first came to me he was a TB suspect, and that necessarily 
means he did have some disability if he was proved to be tubercular. 
I didn't talk with anvbodv before I came down here. I was talking— 
trying to get—looking at some of the dates. I saw a newspaper clip¬ 
ping of the man Balance. I asked the Government counsel what the 
the purpose of the hearing was. as I recall it. I don’t ljecall seeing 
the reports (exhibits A & B) from the time I sent them in until the 
present time, until I came down here this morning. ThEv have not 
been in my care and custody since I mailed them to the Government. 
I very likely gave Mr. Balance advice at the time of examination, 
but to the best of my recollection I don't recall that I treated him— 
that he called for—applied for treatment at other times than the 
examination. I advised him at the first examination to report again 
within a month or so and he apparently was instructed by (he Govern¬ 
ment to report. He was examined again. 

Redirect examination: | 

I did not recommend hospital treatment at the time of imy exami¬ 
nation in February and March of 1921. I do not know; where the 
pencil notes of the examinations of February 9, 1921. and; March 14, 
1921. are now. Defendant’s Exhibit A and defendant’s |Exhibit B 
are the original typed reports of my findings and diagnosis at such 
time. I do not know where the pencilled notes are. ThEse reports 
were checked by me personally. I know them to be true and correct. 
They are the same as the pencilled notes. These reports wjere turned 
in as part of my official record. They have been in the custody of the 
United States Government since then as far as I know. 
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The defendant offered the deposition of Dr. James Morse, a 
witness whose testimony was procured as a witness for the plaintiff, 
as follows: 

My name is James F. Morse. I am a physician and sur- 
129 "eon practicing in Waterbury, Conn. I have been practicing 
medicine about 28 years. I am a graduate of the University of 
Maryland and also of what is now the University of Indiana, which 
was the Fort Wayne College of Medicine. I am a licensed physician 
practicing medicine here. I recall having examined Filodemo Bal¬ 
ance subsequent to the termination of the late war in July, 1919. I 
found he was suffering from throat trouble, bronchitis, and laryn¬ 
gitis. He had some impairment in his voice in July, 1919. His gen¬ 
eral condition in 1919 was different from when I examined him prior 
to that time. On examination in 1919 I found his physical condition 
in some respect worse and in some respects better. He had lost 
weight in 1919. He complained that he lost weight; I don't recall 
that I weighed him. His complexion is not particularly different to¬ 
day than it was the first time I saw him. He seems to be a little 
darker around the eyes here, but his color has not changed, and I 
recognized him immediately when I saw him. I can't see any change 
in his color and complexion particularly. I examined him in 1917. 

Cross examination: 


I am engaged in general practice. 

Q. I will ask yoti. doctor, if you don't specialize to some extent in 
diseases of men and women? 

A. Well, I don't specialize in that disease, but I have some of it to 
do. 

I testified I treated this man in July. 1919. I have a card-index 
system and I have a card for treating this man in 1917. and during 
the war we had hundreds of people come in here that were of differ¬ 
ent nationalities—Albanians, Italians, and various kinds, and I accu¬ 
mulated several hundred cards of different nationalities, and on re¬ 


vising mv card-index system I threw out several hundred cards, 
people I expected I would never see again, and I haven't any card 
as to having treated this man in 1919. but I know I did. I gave an 
affidavit or something to a man who interviewed me on this case for 
the Government. I think I can state positively I treated this man 
in July of 1919. I have a cash book out there and in the last few 
days I have been going over these cash books year by year to 
130 see if I could find a cash entry of ever having paid me in 1919. 
I have no record of it. 


(Paper marked for identification by notary “ Exhibit L.”) 

I recall giving that statement [indicating Exhibit L]. That is 
correct. 

Q. Will you read that, Doctor, and state whether or not it was 
signed by you? 

A. July 25th, 1928, to whom it may concern: I find from my rec¬ 
ords that I treated George Balance in July, 1917. for acute gonor¬ 
rhea; records of such subsequent treatments. This statement is 
in mv handwriting and is mv statement. I don’t recall having 
made a statement in January, 1922. in connection with this man. 
Mr. Balance did not state to me in the last few days about the 
treatment. I hadn’t seen him until to-dav. He told me to-dav 
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it was in July, and I think he was ri^ht. I think that is the 
time. I haven’t any records of that. I can’t swkar it was in 
July, it might have been in September. It might j have been in 
October. The statement I made that it was in July was the 
statement of Mr. Balance. His statement was whkt recalled it 
to my mind about the time he was here. I can’t swear that was 
the time. I think he is right, though. About the time I wouldn’t 
want to swear to. I didn’t consider it a permanent disability at 
that time. I don't recall that I considered his condition as such. 
I just stated what to my mind was his present condition with¬ 
out any prognosis in the case. He was here several times in 1920. 
I can't tell how many. The man was here probably thirty or 
forty or fifty times in 1917 and ’18 and I became will acquainted 
with him. He was here for venereal disease; along I that time he 
was here every day. My records show those visits. A^ er the war 
lie came back here for his throat trouble. I remember him coming 
in, but I am just thinking it over now*, if he had a serious condition 
I would have had a sputum examination; that is, if in; my mind his 
condition was serious. I am sorry all my records pertaining to 
these cases were lost or destroyed. I didn’t have any sputum 
131 test made. As I remember, I carry a sputum cup in my bag 
all the time. If I see a man sick for only a few clays and any 
evidence of tuberculosis I am very apt to hand him the cup and have 
it examined. I don’t think I did that in this case. If ]j did I would 
have mentioned it in my paper. There is a condition known as 
chronic laryngitis which does not necessarily impair a man’s constitu¬ 
tion so much. It interferes with his articulation and His voice, and 
the man who uses his voice a good deal, of course, mi^ht suffer in 
some way from a laryngitis. I don’t recall any condition at the time 
I examined Mr. Balance which would keep him from working. 
(Paper marked “ Exhibit M ” for identification and handed to 
witness.) 

Q. Will you read that. Doctor, and tell me whether or not that 
statement was signed by you and is in your handwriting!? 

A. That is mv writing. 

Q. When does that statement say you first treated him? 

A. In September. Let me read this. That is my signature. 

Q. Yes. sir. Doctor, then vou didn’t note the examination in July, 
did you? 

A. Let me just see it again. September, it says. September must 
have been right. j 

• Q. Then Mr. Balance told you something that was notjtrue? 

A. Well, he suggested it to me. He might have been mistaken. 
He said it was about that time. 

Q. He suggested what was wrong about the date? 

A. No; 1 suggested it was about that time that he treated him. 

Q. But you stated here that he was first treated by you; in Septem¬ 
ber? 

A. Yes. Well, I presume that is nearer correct than what- 

Q. Doctor, did you find anything when you treated this man in 
September that you considered disabled him and kept! him from 
work—-to permanently disable him ? j 

A. No; I think he was working, had been working. i 


g, had been working. 
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He worked at a clock shop, I think. If he wasn't he had been 
working there. I took his record of losing weight from him 

132 because I had no record of weighing him previously. I nat¬ 
urally had to take his word for it. Looking at him now, I 

don’t think he has changed very much. He probably weighs 125 
pounds now. If he weighed 110 pounds at the time he went in the 
Army he weighs as much now as he did then. 

Recross-examination: 

I didn’t find this man suffering from chronic laryngitis. If I had 
found a disease which I thought permanently and totally disabling 
I would have put it down there. I made that paper out about as 
I saw his condition at that time. I didn't find anv condition that 
I didn’t put down on my record. He used to come in the evening and 
I don’t know whether he was working or not, to tell the truth. He 
wasn’t confined to the bed nor to the house. He came out to see me in 
the evening. I don’t remember. If he was not seriously ill he could 
return to work. I don’t know whether he returned to work or not. 
I don’t know anything about it but I don’t think at that time that 
he was seriously ill enough to be confined to his house or bed. Prob- 

& S. ' 

ably he was working, I don’t know. 

John P. Wall testified on behalf of the defendant by deposition 
as follows: 

My name is John P. Wall. I am employment manager of the 
Waterbury Farrel Foundry & Machine Company. I have been em¬ 
ployed about ten years. I live in Waterbury, Conn. The Water¬ 
bury Farrel Foundry & Machine Co. are machinery builders. 

133 Records are kept of the employment of the employees of the 
company. They are in my custody. I have direct super¬ 
vision over such records. They are made by myself and kept in my 
office of the Waterburv Farrel Foundrv & Machine Company. I 
have no personal recollection of Mr. Filodemo G. Balance being em¬ 
ployed by my company. (A paper marked 4 ‘ Defendant’s Exhibit 
C ” for identification was handed to the witness.) This is the em¬ 
ployment record of George Balance, of 223 Bank Street, Waterbury. 
This report has been in my possession since it was made at the Water¬ 
bury Farrel Foundry & Machine Company main office. The fore¬ 
man of the department made it. This record has been in my pos¬ 
session since that time. The record is kept according to the regular 
manner of keeping records in my place of business. It is not a 
card index. This record was made the day Mr. Balance entered our 
employ. The record has been kept since it was made in the card 

index in mv office of the Waterburv Farrel Foundrv & Machine Co. 

« % * 

under my direct supervision. It is kept the same as all other rec¬ 
ords. It states, 44 George Balance, clock number 1201, address 223 
Bank St., City. Started June 10th. 1920, in department 12. Left 
December 25th. 1920. The reason for leaving, left to get another 
job. W as born in Italy, is a citizen of the United States, got both 
his first and second papers; is not married, has no children, and is 
single, and has been in this country 14 years.” When he left the fore¬ 
man made a note, 44 he was a fair worker, but no man to work in the 
shop.” I know the class of work Mr. Balance did. He was oper¬ 
ating a milling machine. In this operation you set a piece of work 
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in a chuck on a machine and the machine has a cutter on which we 
will call a milling cutter. He mills it down within twokhousandths 
or whatever might be required to get it to blue print^ According 
to the records Mr. Balance followed this employment six and one- 
half months. The records are correct as far as I knoy. Mr. Bal¬ 
ance made approximately $631.23 during the employment. He was 
paid forty-five cents an hour. The foreman who made this record 
is not still in our employment. The records were made in accord¬ 
ance with the rules and regulations of our company. They 

134 are correct. The record has been under my supervision since 
it was made. I personally brought it with me. Defendant’s 

Exhibit C is the same record: j 

Cross-examination: 

When Mr. Lorenson employed George Balance he njiade out an 
employment record, which was Exhibit C, you might calll it. It was 
sent to my office and filed. When the employee left a notice was sent 
me why he got through and die date he got through. jThat is my 
writing, the date he got through. The notice of his quitting em¬ 
ployment is a small form that we have. It was a notice to the su¬ 
perintendent at that time. The form was made out by the foreman, 
Charles Lorenson. He did not have supervision of Mr. Balance. 
I can't say that I remember seeing him there, although | recognized 
him when I came in here to-day. I have relied upon the! cards. 

Q. And the cards contained information that you have copied 
from a small form which Mr. Lorenson filled out? 

A. That is when he left. The original is when he caijne in. The 
original when it came in was made out by Charles Lorenson. My 
testimony is based on the records and the records were obtained from 
information given by Mr. Lorenson. I don't know what Lorenson 
meant when lie stated in the report he was no man to work in a shop. 
I do not hand the men their money. I see some of them get it. I do 
not actually remember seeing this man get money from our company. 

Redirect examination: 

The Farrel Foundrv & Machine Company had about 800 factory 
employees in 1920. The records of all of these 800 men were kept 
the same as Mr. Balance’s. All the records of employment were 
kept under my direct supervision and control since 1920 to the pres¬ 
ent time. 

i 

Charles Lorenson, a witness on behalf of the defendant, testified 
by deposition as follows: 

I was employed here in the year 1920 by the Ferrel Foundry & 
Machine Company as foreman of department 12. I supervised the 
milling department. The milling department finished rough 

135 castings or semi-finished parts in detail for machinery. Was 
light work. I made a record of the employees working under 

my direction and supervision at that time. I checked the^ time they 
worked and when they were away from work. Thev had a clock 
system. There was an in and out time check. 1 hey were sent to 
the office where the time keeper was. I remember havifig an em¬ 
ployee under by supervision and direction by the name ;of George 
Balance. I don't recall offhand how long he worked, but lit was not 
long. Otherwise I 'would remember him more definitely.! I would 
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recognize any record I may have made of Mr. Balance’s employ¬ 
ment. I don't recall his name, (Paper marked “ Exhibit C ” and 
handed to witness.) Exhibit C is supposed to be a record of the 
time he was employed. That record was made by me and in my 
handwriting. It shows the length of time that Mr. Balance was em¬ 
ployed under my supervision. This was from June 10, 1920, to De¬ 
cember 25, 1920. If Mr. Balance had been physically incapacitated 
to perform the duties there I would not have kept him in my em¬ 
ployment over that period. I am certain that if he had been unable 
to do the work I would have to get rid of him. He left to get another 
job. It is on the record. The record does not show where he lived; 
223 Banks Street is right, though. That is in my handwriting. 
His clock number was 1201. What I have testified from the record 
is in mv own handwriting. 

Cross-examination: 

I had about twenty men under my supervision in 1920. 


Mrs. Edith Offer Ladd testified as a witness on behalf of the de¬ 
fendant by deposition as follows: 

My name is Mrs. Edith Offer Ladd. I live in Cheshire, Conn. 
That is ten miles from Waterburv. At the present time I am 
executive secretary of the American National Red Cross, Waterbury, 
Conn. I have been working for the Red Cross since March 5,1919, in 
an officially paid capacity. I knew Filodemo G. Balance only as a 
client, a man we filed claim for. 

I filed a claim in February, 1921. I personally filed it. 
13G It was filed in mv office. 35 Field Street. Waterburv. Conn., 

k / % » / 

Red Cross headquarters. I distinctly remember a conversa¬ 
tion with Mr. Balance at that time. I can state the conversation 


emphaticallv. I said to the bov at the time. “Why didn't vou file 

vour claim when vou came to the Red Cross office in 1919? ’ I 

• • 


said it to him because I 
thoroughly in mv mind. Mi 
to Mr. Balance about his c 


remember distinctly, it stands out very 
ss Jenkins, mv predecessor in office, spoke 
iaim when he came in for some financial 


assistance in 1919. I remember asking him why he did not file a 

• • I C* k 

claim a long time ago. and the reason as near as I can remember— 


I can't remember his actual words—that he had been getting along, 
hp had been working, been partially self-supporting anyway, that 
he didn't think he was sick enough to file a claim. lie was working 
at that time, he was sweeping the rooms—he had a broom in his 
hand when I spoke, to him when he came to the door of the Legion 
rooms on Bank St., and I said, “ What are you doing here ? ” And 
he said, 44 1 am working for the American Legion.*’ The approxi¬ 
mate date of this was in February of 1921, and I can give vou the 
exact date, if I mav look at the record. 

m 

137 Dr. August A. Crane, a witness on behalf of the defendant, 
testified by deposition: 


My name is August A. Crane. I am a surgeon. My practice is in 
Waterbury, Conn. I have practiced medicine for 43 years alto¬ 
gether, 38 of which has been in Waterbury. I was practicing in 
Waterbury in April, 1921. I have had occasion to examine and 
treat ex-service men since the war. I have kept very elaborate and 
thorough records of the patients I examined and treated. I have over 


UNITED STATES VS. FILODEMO G. BALANCE! 


91 


35,000 record cards in my file. I have neither record nor collection 
of treating one Filodemo G. Balance. 

(Paper marked “ Exhibit K ” for identification is handed to 
witness.) 

This purports to be an affidavit of the physician coijicerning the 
examination and treatment of one Filodemo G. Balance. I do not 
know who signed this affidavit or record. It does not l^ear a signa¬ 
ture on either side. That is not a signature [indicating]. It bears 
the name of A. A. Crane, M. D. Those are my initials and my name. 
I have not authorized anyone to sign my name. This exhibit reads: 

“ In compensation claim No. C 568014 of Filodemo G. Balance, 
personally appeared Dr. A. A. Crane, of Waterbury, Conn., who, 
being duly sworn, states: I am a practicing physician of the State of 
Connecticut, countrv of New Haven. That after his discharge from 
military service on May 17th, 1919, I first examined the claimant on 
Oct. 20th, 1920. His complaint at that time was trouble with his 
throat, chest, and was very nervous. Upon physical examination I 
found the following symptoms present: Patient speaks scarcely 
above a whisper, very nervous, Sputum was returned, positive. 
Examine of larynx shows marked congestion with thickening of both 
raytomoids, more marked in the left. He gives a history of hoarse¬ 
ness which is caused by failure of vocal cords to proxinjiate due to 
thickening. Probably was tubercular. I diagnosed the injury or 
disease as pulmonary tuberculosis, psychosis, tuberculosis 
138 laryngis. The prognosis was Mav 7th, 1924. I dojbelieve the 
claimant’s disability is attributable to his military service for 
the following reasons: It is possible at the time his condition may 
have come on as a result of gas and shell-shock. In niy opinion, 
claimant’s disability was contracted in the service. Claimant con¬ 
tinued under my care until April 24th. 1921. During which time I 
treated him as follows: Two to three days a month. This is what 
my record shows. Remarks: At that time I treated this man, he was 
in a terrible physical condition that I think will give him permanent 
total rating. A. A. Crane, M. D. Signature of affiance.” 

There is no other Dr. A. A. Crane living in the city of Waterbury, 
State of Connecticut, or the United States. This statement was not 
only not made by me but the illiteracy and ignorance shown in its 
construction is a greater insult than the writing of the j document 
would be. ! 


Cross-examination: j 

I have neither record nor recollection of the examination of 
Filodemo Balance in 1921 and I am very confident that I never did 
examine him. I keep very accurate records. I am positive I never 
saw the man. I certainly never saw him two or three time?j a month, 
as he states, and I am very confident that I never saw him at all. 
By my answer he states ” I mean the composer of that document. 
If you want to put it in the record, the moron who constructed that 
document. ! 

(Whereupon the following proceedings were had:) ! 

Mr. Miller (during the reading of the deposition). If vour honor 
please, at this time I move that the remaining portion of the depo¬ 
sition be stricken, for the reason that it is shown that thle Doctor 
has neither record nor recollection of having examined the plaintiff, 
and the deposition is not material to the issues. j 



92 


UNITED STATES VS. FELODEMO G. BALANCE 


Mr. Crenshaw. If the court please, this is presented in connec¬ 
tion with the cross-examination of the plaintiff. The other day with 
reference to the filing of a false affidavit in the case I questioned him 
about the filing of the affidavit of Dr. Crane. 

139 Mr. Miller. And when you did so, he said at that time he 
had filed no affidavits of that nature. 

The Court. I recall that you examined two or three of the wit¬ 
nesses whose affidavits have been filed, and asked them about it on 
cross-examination. 

Mr. Crenshaw. We have had two or three cases during the course 
of the testimony to bring the subject out, but the biggest part of it 
was my cross-examination of the plaintiff himself the other day. 

The Court. But in the depositions you have been reading here, a 
couple of witnesses have been cross-examined about affidavits that 
they were supposed to have made. 

Mr. Crenshaw. It is not those affidavits. This affidavit is not in 
the record up to now, if the court please. 

The Court. This affidavit is not in the record? 

Mr. Crenshaw. The affidavit of this doctor is not in the record; if 
the court please. 

The Court. What is the point that it deals with? 

Mr. Crenshaw. Onlv to show that the affidavit filed in the case 
bv some one- 

Mr. Miller. If your honor please, it is not shown that the affidavit 
was filed by Dr. Crane in the record of the court in this case, as he 
just stated. 

Mr. Crenshaw. It may or may not be admissible, but I am offer- 
ing it for what it is worth. 

At this time, while Mr. Krichelt is on the stand, I may use him as a 
witness. Just wait a minute. I wish to offer a copy of the letter 
dated Mav 28. 1929. addressed to Mr. Filodemo G. Balance, Sav- 
brook, Connecticut, signed by Mr. J. O. C. Roberts, acting general 
counsel. Veterans’ Bureau. 

Mr. McNeill. What is the purpose of the offer? 

Mr. Crenshaw. This is in answer to his question that he 

140 did not know why they cut off his compensation. This is a 
copy of a letter taken fr^m the files. 

Mr. McNeill. I submit you can't contradict him by that means. 

Mr. Crenshaw. This is a letter which I asked the plaintiff on the 
stand to identifv as having received it. the original of it. He said 
he did not. 

The Court. He did not receive it? 

Mr. Crenshaw. That is what he said. I simply want to prove 
now that this is a copy of that letter under this date, addressed and 
mailed to him as taken from the files of the Veterans’ Bureau. 

Mr. McNeill. Do you propose to show by this witness that he per¬ 
sonally mailed it? 

Mr. Crenshaw. No; not personally. 

Mr. McNeill. I submit that that is the only way it could possibly 
be relevant as a contradiction, that it was actually mailed, and then 
it would only be a speculative contradiction. It might not have been 
received. 

The Court. I suppose they could prove the mailing of it, but is it 
material ? It was a collateral matter, wasn’t it ? 
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Mr. Crenshaw. Yes. He stated on direct examination that he 
didn’t know why his compensation was cut off, and I| am trying to 
show that he did know. 

The Court. Does it make any difference on the issues that you have 
got here? 

Mr. Crenshaw. It may be very material, certainly as going to the 
credibility of the witness. 

The Court. In examining him about a collateral matter, I think 
you are bound by it; otherwise lie would have a right td come back in 
rebuttal, and we would have a new issue to trv. 

Mr. Crenshaw. Your honor doesn’t think it is admissible? 

The Court. No; I don’t think it is admissible. If you are cross- 
examining him about a collateral matter and wjhat is merely 

141 a matter of cross examination, not importing a new issue into 
the case, but this would involve the trial of pother thing 

besides the issue that we are here for, and that would l^ad us off into 
all sorts of ramifications. 

Mr. Miller. I doubt very much if your honor will be able to try 
this other matter. ! 

Mr. Crenshaw. I hope I have demonstrated the fact that I am 
perfectly willing to "o into it to any extent. 

The Court. I don’t think we want to take the time of the court to 
trv collateral issues that we don’t have to trv. I 

% v 

Mr. Crenshaw. If the court please, I would like to have the record 
show that we offer in evidence a letter dated May 28, 1919, addressed 
to Filodemo G. Balance, Saybrook, Connecticut, signed by Mr. J. O. 
C. Roberts, acting general counsel, and it is objected to, the objection 
is sustained, and may we have an exception ? 

The Court. Very well. 

Mr. Crenshaw. All right. We will call Doctor Preston. 

142 Letter offered. Record 228, to show reason for compensation 
being cut off. 

Dr. Thomas R. Preston, called as a witness on bihalf of the 
defendant testified as follows: j 

My name is Thomas R. Preston; my residence, Hartford, Conn. 
My occupation is physician, I have been practicing for 6 years. I 
received my medical education at Yale Medical School. I had 
interneship experience at St. Francis Hospital, Hartfoijd, Conn. I 
am a specialist in diseases of the chest. I have confined my practice 
during the past five years to chest diseases. I am employed by the 
L T . S. Veterans Bureau in the capacity of a chest specialist at U. S. 
Veterans Hospital. Newington, Connecticut. I know the plaintiff, 
Filodemo G. Balance. I have had occasion as a physician of the 
L~. S. Veterans Bureau to examine him. That examination was 
made on March 10. 1930. I remembered the man coming in the 
office to be examined. The paper which I have in my hand is a re¬ 
port of the examination that was done on March 10, I930j (Witness 
refers to paper.) 

Court. Is that in evidence already, the report? 

Mr. Crenshaw*. Yes; that is part of the commissionerfs report. 

In my physical examination I made no diagnosis awaiting the 
X-ray report. We got the X-ray report back stating that there was 
evidence suggestive of bronchial infection, no definite Roentgeno- 

i 

i 

j 


i 
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logical evidence of tuberculosis. In my opinion he was not suffering 
from any active tuberculosis at that time. At the time of my exami¬ 
nation he was not suffering from any impairment of mind or body 
that would render it impossible for him to follow any substantially 
gainful occupation that I could ascertain. 

Cross-examination: 


I have been specializing in the chest 6 years. When I was interne 
I gave special work—I had special work in the hospital while I was 
interning. I have been a specialist in the chest ever since I came 
out of school. Chest diseases and chest conditions. There 
143 has been a good deal of agitation in medical circles over men 
calling themselves specialists as soon as they get their degrees 
from college. 

Q. When you became a specialist in charge of the work looking 
after these soldiers, you had had no private practice at all, had you ? 

A. Yes. sir: I didn't go with the Veterans Bureau until 1928. I 
had private practice before that. I didn't say I had been with 
the bureau ever since I got my license. I have been specializing 
ever since that time. When I saw this man I had been working as 


a specialist in private practice and with the Veterans Bureau for 
about five years. I found some abnormal conditions about his 
lungs. Tlie right lung, on percussion, I found impaired resonance, 
third rib, fifth dorsal, and in the left lung I found impaired resonance, 
second rib. fourth dorsal. I wouldn’t call broncho vesicular breathing 


difficult. It is not a normal condition, but I wouldn't call it difficult. 


I found rales. Hales are sounds produced in the lungs and in the 
bronchial tubes by certain types of infection. 

Q. I was right, wasn't I when I said it indicated either bronchi¬ 
tis or tuberculosis? 


A. But there are manv other types of diseases vou get it in. You 

%■ % A. mi v_ 

were right as far as you went; yes. 

I found the same condition in the left lung, that of bronchial 


/ 

vesicular breathing, and fine rales were audible. I didn't put down 
that statement, “ pulmonary diagnosis not stated.” That was put 
in by the stenographer or somebody. Pulmonary diagnosis was left 
blank. The physical signs as presented on the clay I examined him 
might verv well be due to fibrosis tuberculosis. The finding of 
chronic laryngitis was not my finding. I just examined the chest. 
I didn’t examine his nervous system, either, nor his heart. Mv 
opinion that he might have undertaken some form of work is taking 
into consideration his lungs alone. The type of work that he did 
perform would depend upon what his duties would be. I don’t be¬ 
lieve he would be able to do hard, laborious labor. From the pre¬ 
vious history of the case and the definite physical findings he 
showed on the day I examined him, if he did have a 
144 healed tuberculosis lie showed a remarkable resistance to the 


disease and he had healed up so that if he took good care of 
himself the chances are that he could do physical labor at a later date. 
I mean that if he took good care of himself he would be able to do 
work later on. I don’t know how much later on. Far advanced tu¬ 


berculosis is a disease of the lungs, in which three or more lobes are 
involved in which the patient shows marked constitutional symptoms 
as evidenced by marked loss of weight, cough, expectoration "of blood, 
and other definite evidences of intoxication. 
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Cross-examination: j 

That is a serious condition. There are a great many cases on 
record of far advanced tuberculosis that have recovered and are 
doing physical labor and pursue those duties month after month and 
year after year in all kinds of weather and undei^ all kinds of 
ordinary conditions that men have to face. That is inot a safe or 
prudent thing for a person so afflicted. I don't belieVe that a per¬ 
son ought to do it, but I mean there are cases that are doing it. A 
person is capable of recovering so he will be able to perform manual 
labor. I wouldn't see any connection between acute bronchitis and 
an influenza condition and pulmonary tuberculosis. jNight sweats 
alone is merely one of the signs of tuberculosis. Acgte bronchitis 
is an acute inflammatory condition that lasts merely I for a period 
of five or six days. 

Q. I am speaking now of the influenza and the night sweats and 
the weakness and the cough persisting for three years,[from 1919 to 
1922. when tuberculosis developed. I want to know!if you don’t 
think from your experience that the tuberculosis wajs a resultant 
of those conditions ? 

A. Well, it may or may not have been a resultant condition. 
Tuberculosis did develop in that way in many cases. 

Q. Now. assuming that it did develop in 1922, and Was active in 
1922, and that in 1923 this man was again diagnosed its tubercular, 
pulmonary, chronic; that his condition was diagnosed again 
145 on July 2*0, 1922, as tuberculosis, pulmonary, chfonic, moder¬ 
ately advanced, with tuberculosis of the larynx ;j and that on 
November 7, 1922, his condition was diagnosed as j tuberculosis, 
pulmonary, chronic, moderately advanced; that his condition was 
diagnosed on January 23, 1923, as tuberculosis, pulmonary, chronic, 
class C, moderately advanced, and on April 18, 1923, a similar diag¬ 
nosis, class A, moderately advanced; and on October 9,j 1923, tuber¬ 
culosis, chronic, pulmonary, moderately advanced, active; and on 
February 22,1924, paranoid condition developed; and iri 1924 he was 
again diagnosed tuberculosis, pulmonary, chronic, fair advanced, 
class A, and in 1925, December 30, again diagnosed as tuberculosis, 
pulmonary, chronic, far advanced, class A; and on November 2,1926, 
was again diagnosed as having tuberculosis, pulmonary, chronic, 
moderately advanced, class A; and on March 10, 1930;, you found 
him as you found him; in view of that history would ydu say, based 
upon your experience and study of tuberculosis, that |Vlr. Balance 
was able to accept any regular occupation and follow it continuously, 
regardless of time, conditions, and weather, and things that men 
have to meet in the performance of regular, continuous duty? 

A. I wouldn’t sa} r he could do laboring work; no. 

Q. Would you say he could do anything that required continuity 
of effort ? 

A. All I can testify, of course, is from my own examination. 

Q. I am giving you this history now and asking yoji to testify 
from your examination and the history I have just givejn you. 

A. Of course, with the history of the thing you have also got to 
look at the examination, each examination, because lots; of times a 
doctor will make a diagnosis of tuberculosis in a moderately or far 
advanced case, depending upon the extent of the disease, and the 

83020—31-7 



96 


UNITED STATES VS. FILODEMO G. BALANCE 


examination may not back up the standard set out by the National 
Tuberculosis Association. 

I know the Veterans' Bureau standards. 

Q. I am asking you to assume that as a fact. 

146 A. If it was a healed case, I would say yes, he could follow 
some occupation, selected occupation, regardless of the con¬ 
ditions. Before the war he was a clock inspector, and I believe 
that is a sedentary occupation. With this lung history I think he 
could take a position like that and follow vear bv vear, month bv 
month, eight hours a day, regardless of the weather and without 
danger to his health from that type of occupation. I have advised 
other persons with his kind of history to seek a regular job and 
hold it. In healed tuberculosis that is the treatment. It is the effort 
treatment of tuberculosis, to try to get them back to an economic 
standpoint. 

Q. Don't you know that the worst thing for a man in this man's 
condition is to have an inside job where lie has to sit at a desk all 
day long without ifresh air and sunshine? Now, just give the jury 
your answer to that question. 

A. Well, that would depend upon his own resistance or his own 
immunitv. I mean he evidently in healing has shown that he has 
been capable of responding to the treatment. 

Q. Remember he is far advanced in 1920 and 1925, and you found 
these conditions, which vou sav are indicative of healed tuberculosis. 

A. Yes. sir. 


Q. Notwithstanding that, now you say that it would be reasonably 
prudent for this man to accept a regular job, inside job. and hold it 
continuouslv. and it would not be dangerous to his health ? 

A. I believe he could. If he was far advanced in 1926 and he was 
healed now, I would say he was capable of doing so. My diagnosis 
or examination indicated that there is a good condition as far as his 
lungs go. Rales mav in this case evidently mean bronchial infection. 
In anv healed tuberculosis vou will always get a certain amount of 
bronchial rales. 

Q. You say “ bronchial rfdes, second interspace.” That is the 
lung, isn't it ? 

147 A. Yes, sir. 


Q. Then ; you say moderately coarse rales. Deep fever 
rales, posterial aspect fifth dorsal.'* That is in the lungs? 

A. That is in the bronchial tubes. Lateral rales are produced in 
the bronchial tubes. The type of rales I have described here does 
not indicate an active case of tuberculosis. Not that type of rales. 
The type of rales it indicated set down by the National Tuberculosis 
Associate are indeterminate, subscrepitant rales. Fine rales in the 
fourth dorsal and apex of the lung is not always indicative of 
active tuberculosis. When you find rales of that type in the lungs 
it is suspicious of active T. B. but not definitely diagnostic. When 
I found those rales there I made further examination to see if he 
had active tuberculosis. We took an X-ray picture. We took a 
sputum test and got a negative. I don’t believe I took his tempera¬ 
ture. We took one sputum test. You can't tell definitely that a man 
has activity by one sputum test or an X-ray picture. You can’t do 
it on one sputum test. I came to the conclusion that there was no 
definite tuberculosis at this time from the fact that he didn’t have 
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any evidence of moisture in his lungs, and negative X-ray picture 
and negative sputum. Rales don’t indicate moisture, j Certain types 
of rales indicate moisture. There are moist rales and crepitant 
rales. I found moderately coarse rales. Moderately coarse rales 
are produced in the big bronchial tubes, not in the i lung proper. 
The bronchial tube is not in the lung. It is in contiguity with them. 
There is never tuberculosis in the bronchial tubes. Ij don’t believe 
this man had active tuberculosis when I examined him. If he did 
have active tuberculosis we give them six months and th^n we examine 
them and then we give them six months more before >ve reexamine 
them. According to the modern practice it isn’t safe for a man 
with active T. B. to go to work under twelve months, j I still think 
this man was capable of performing certain selected types of occupa¬ 
tion. I said he could be a watch inspector. A watch inspector is 
a clock repairer. If he was very nervous with irregular heart 

148 and suffered from general debility and weakness, 1 , plus the con¬ 
dition I found in the lung, I don’t think he was alple to do that. 

Not with all that. I do not know what the disability j ratings were 
prior to 1925 in the Veterans Bureau standards. I do pot know the 
percentage of disability that was required for $100 a month compen¬ 
sation. 

Redirect examination: 

Q. Doctor, if a man is rated on any basis and goes inpo a hospital, 
he is paid $100 a month while in the hospital or not? j 

A. I don't know about the ratings. 

Mr. McNeill. I think generallv that is so. 

The Court. Has that anything to do with this? 

Mr. McNeill. I don’t think it relates to this case. j 

Mr. Miller. We will admit, for the purposes of the record, if your 
honor please, that a man in the hospital does get a temporary total 
rating of $100 a month. j 

The Court. I don’t see what that has to do with thijs permanent 
total disability. 

Mr. Miller. It is mainly with reference to tuberculosis, if your 
honor please. j 

By Mr. Crenshaw : 

Q. Doctor, have you read the examination, the report taken from 
the commissioner’s report [handing a paper to the witness] ? 

By Mr. Crenshaw : j 

Q. I will ask you to examine this report of Dr. Balpcox’s dated 
February IS. 1921. particularly with reference to the physical 
examination there, Doctor. 

The Court. That is one of those in the stipulation. 

Mr. Crenshaw. Yes; that is the first one of those reports. 

Mr. Miller. What page ? 

Mr. Crenshaw. Page 4. j 

Q. Have you examined that, Doctor? 

A. (After examining paper. Yes, sir. 

149 Q. What kind of tuberculosis was meant there ? 

A. To complete the diagnosis I say 44 T. B., jpulmonary, 
chronic, minimum.” By minimum I mean that the area of infection 
was only a small part of each lung here. Insipient and minimum 
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are the same things. From the physical findings, that is all we 
have—I would say that it was probably a recent thing. 

Q. Now, examine the report immediately before that, Doctor, the 
two other reports before that. • 

A. Practically the same. 

Q. Could you tell from those reports whether or not the tubercu¬ 
losis found tliere had its beginning along about that time or not? 

A. I would say it probably did. 

Q. Is there anything in those reports, Doctor, to indicate that the 
tuberculous condition extended back to May, 1919 ? 

A. He has a diagnosis of bronchitis, chronic, in October, 1920. 
The first diagnosis in here, I believe—the first diagnosis of T. B.— 
was made in November, 1920. 

Q. There must be some error about that. 

A. This is page 4, November 12, 1920. 

Q. Let me see what you have there. The dates are wrong some¬ 
where. (The witness showed the paper to Mr. Crenshaw.) 

This is another man that he has here, if the court please [handing 
another paper to the witness]. 

Now, Doctor, you will have to read all these over again in order 
to get the last thing read. 

A. This diagnosis here is January, 1923. The date of these re¬ 
ports of active tuberculosis is January 27, 1922, the first date. 

Q. Now then, Doctor, considering that examination and the two 
previous to that, is there anything in those reports to indicate that 
the disease of tuberculosis had its beginning back prior to June, 
1919 ? 

A. Well, in February, 1921, he got a diagnosis of chronic bron¬ 
chitis. The physical findings are limited to his right apex 
150 there. Then in 1921 he makes a diagnosis of chronic bron¬ 
chitis. Physical findings also limited to the right apex. Then 
in 1922 he has a diagnosis of T. B., pulmonary, active, with the 
upper part of the right and left lung. That was probablv the be¬ 
ginning of the T. B. 

Q. Your report don't indicate when there was a beginning of it, 
Doctor? 

A. He had slight involvement—I mean even in 1922 he had the 
tips of both lungs involved, which would show that there was a 
slight infection. In the two examinations prior to that they didn’t 
make the diagnosis of tuberculosis at all; they made a diagnosis of 
bronchitis. 

Q. Now, Doctor, can you determine from those reports whether 
or not this tubercular condition existed back to June, 1919, or not? 
Is there any indication of that fact there ? 

A. There isn’t any indication of that fact here; no, sir. 

Q. Doctor, turn over to page S—or page 11, I mean, 11 and 12. 
Refer to the report there at the bottom of page 11, diagnosis. It 

f 'ves the diagnosis of far advanced pulmonary, chronic tuberculosis. 

will ask you to examine that report, or as much thereof as you care 
to base your opinion upon, and state whether or not there was any 
clinical X-ray evidence of far advanced tuberculosis ? 

A. The physical examination summary says “ left lung. Fibrosis, 
apex of upper lobe.” 
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Q. So far as I am concerned, Doctor, you needn’t read all that 
over. I simply want you to look over the report an<ji get enough 
information from that, if you can, to base your opinion and state 
whether or not it was a far advanced case at that time, pr not. 

The Court. Based on the facts stated in that report ? j 

Mr. Crenshaw. In that report; yes. 

A. From the physical findings and physical examination and from 
the X-ray evidence, I don’t believe that the diagnosis of |far advanced 
tuberculosis was definitely established. 

Q. Turn to page 12, the next page, and the same question 

151 with reference to the diagnosis there. 

A. He has still got fibrosis in the left upper lobe. I make 
the same answer to that question. 

Q. Xow, from your examination that you made in [March, 1930, 
could you state whether or not he had ever had a far-advanced case 
of tuberculosis? 

A. I can’t state that. I mean it didn’t show. He may have had 
a far-advanced T. B. and not show on my examinatioii. I mean it 
may have been held up. There is nothing in my examination to note 
that he ever had a far-advanced T. B. 

Q. Would it have been a far-advanced case and thefi become less 
than that, Doctor, or not? 

A. You can have a far-advanced lesion and then even heal up so 
the}’ never find anything in the lungs—I mean even have a small 
amount of fibrosis. 

Q. Have you read all the reports over in that commissioner’s report 
there ? 

A. Yes, sir. 

Q. Doctor, basing your opinion upon the examination, all these 
examination reports which you say you have read, an^l within the 
definition which I gave you of permanent total disability a while 
ago, was he, in your opinion, permanently and totally disabled 
back in 1919 and 1920? 

A. From the evidence on file I should sav no. 

* i 

In recross-examination, the witness testified: 

I am 31 years old. I am not acquainted with Dr. A.jL. Sheaf or 
Surgeon M. B. Sherer. 

Dr. Bernard A. McDermott, called as a witness on liehalf of the 
defendant, testified as follows: 

My name is Bernard A. McDermott, my occupation is physician, 
and my residence is Burlington Hotel, Washington, Dj C. I have 
practiced my profession since 1908. I received my professional edu¬ 
cation in the medical school of the University of Pennsylvania. 

152 Mr. Miller. We will admit the doctor is an expert, to save 
time. 

Mr. Crenshaw. Including tuberculosis? 

Mr. Miller. Yes. 

I have not had occasion to examine the plaintiff, Mr. Balance. 

Q. Have you read over all the medical reports contained in the 
report of the commissioner of this court? 

A. Those reports that I looked at in conjunction-j 

Q. I will show them to you again [handing papers to the witness]. 

A. Yes, sir. 
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Tuberculosis is usually classified according to the extent of in¬ 
volvement, into minimum, moderate, and far-advance types. It is 
also classified according to the severity of the infection on the patient. 
For example, we may have only a small area of involvement and yet 
produce such toxic effects upon the patient that he may be very 
markedly prostrated with disease and be considered a far-advanced 


case. At the same time another patient who has better resistance 
may have the sanie amount of involvement and have an inherent 
resistance or immunity to the disease, and he might only be a mini¬ 
mum case. In fact, I might say that every case is really a law unto 
itself. 


Tuberculosis is further divided into types of infection. For ex¬ 
ample, we have the acute, subacute, and chronic forms. By the acute 
we mean, for example, such cases that come on suddenly, run a very 
acute course, and either get well or die. We have then the subacute 
case, which runs a little longer course. We have then the chronic 
case, which runs a more or less protracted period of illness, with 
symptoms varying upon the extent of involvement, degree of toxicity 
of the infection, the resistance of the patient, the tending either to 
cure or to death. 


There are certain other types of tuberculosis which we call fibroid, 
which run a rather protracted course, never produces very many 
severe symptoms, and the patient may get well to the point 
153 of not being troubled with any of the constitutional symptoms 
of the disease and die of some other cause. 


Another type of tuberculosis which we call the abortive form of 
tuberculosis is where the individual <rets acutelv ill. The condition 

c' %> 

runs a very short period and he gets entirely well of the disease. 

In order to understand the prevalence of tuberculosis I think I 
might state that it is estimated approximately 95 per cent of all the 
population of the civilized communities have at one time or another 
been invaded by the tubercular bacillus; that we all have not died 


of it is simply due to the fact that we have a certain resistance, 
either inherent or acquired, to the disease. 

Q. Doctor, having examined the report—the medical report in 
this case—please explain to the jury what type or classification of 
tuberculosis, if any. you would assign, in your opinion, to this case. 
Explain in detail, if you will. 

A. You mean you would like an expression of opinion from all 
the records of physical examination in the case? 

Q. Yes. I don't mean to include in detail. Doctor, your opinion 
with reference to each of those reports. It would probably take too 
long to do that. 

A. The first record of any physical examination of the veteran is 
that recorded at the place of enlistment, November 2. 1917. I note 
there that there is no notation of any lung condition. There is, 
however, a rather significant notation wdiich- 

Q. Doctor, may I interrupt just a moment? I am trying to 
save time, because I don’t care for the doctor to go into too minute 
details here, and I don’t think that it is necessary, for the witness to 
answer the question, to go into each minute detail of each one of 
these reports, but if you will confine your answers to your opinion 
based upon what you find in those reports, and apply it with ref¬ 
erence to this particular case. 
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The Court. You mean the diagnosis he found' there, or the 

154 report made? 

Mr. Crenshaw. I would rather he would noi confine it to 
the diagnosis, if the court please, because I think pethaps he will 
disagree with some of them. 

The Court. His interpretation of the findings and reports? 

Mr. Crenshaw. The clinical findings and X-ray reports are here, 
and I assume that in answering the questions he will consider both 
the diagnosis and the clinical findings. 

The Witness. I have that in mind, your honor, that* I might not 
be in just as ^ood position to arrive at that conclusion, put you want 
to start out by first laying the premise of this particular type of 
case, which leads me to arrive at my conclusion. Fifst and fore¬ 
most we have here an individual who is examined November 2, 1917, 
and at that time weighed 110 pounds; 61^4 inches tall. I All through 
the reports of examination we find that there is very little variance 
in his weight. We find that the first report of any chest condition 
appears in February of 1921. That condition is apparently lim¬ 
ited to the apex of the right lung. We don’t find a definite diag¬ 
nosis nor do we find anv clinical findings which would warrant a defi- 

%f V. ' 

nite diagnosis until January 27,1922. 1 think from the'examination 
of that a diagnosis of tuberculosis appears to be warranted. I note at 
that time his weight has increased two pounds over wliat it was in 
1917, even though he is diagnosed as active tuberculosis. I do not 
find that the examination recording a diagnosis of fjir advanced 
tuberculosis meets the standards of the National Tuberculosis Asso¬ 
ciation, either from the standpoint of extent of the pathology in 
the lungs or for its effect upon the patient. 

I find as time goes along, from the various examination reports 

from the first diagnosis in January, 1922, that he gradually appears 

to take a change for the better, and that there is a lessening of the 

extent of involvment found bv the clinical examiner and also bv 

•/ 

the X-ray pictures, until we arrive at the last report !of physical 
examination, which shows that there is very little clinical or 

155 X-ray evidence of the existing tuberculosis, but jrather that 
what remains would indicate that there is just soine residual 

fibrosis. 

I would say that I think the man has had tuberculosis. I think 
he has, from these reports, recovered from it. He has; of course, 
the residual of pulmonary fibrosis. It is only by fibrojsis that we 
ever get an arrest of active pulmonary tuberculosis. 

The case, I would sav, on analysis of this evidence, fitsjrather into 
a fibroid or an abortive form of pulmonary tuberculosis, j 

I believe that the man has been suspiciously active, whajt we might 
call a low-grade activity during some of these examinations. I 
would not be willing to rule out that there has been aj low-grade 
activity. I don’t think he has ever manifested a very Severe sys¬ 
temic reaction to the disease. There is no evidence of;it making 
great inroads on his weight. There is no evidence of any severe 
toxic temperature. The highest that I recall, just going over the 
case, was a fraction over 100. I think 100.5 was the highest that 
I remember seeing. I am not sure of that, however. j 



102 


UNITED STATES VS. FILODEMO G. BALANCE 


The X-rav evidence has never been indicative of anv destruction 
of the lung parenchyma, and apparently most of the trouble has 
been in the bronchial tubes. 

Bronchitis is recognized as a separate and distinct clinical entity 
from tuberculosis. That is the universally accepted opinion in the 
profession. 

Bronchitis or laryngitis in the ordinary form might require a 
little qualification. The average case of bronchitis or the average 
case of laryngitis does not constitute a total disability. I think it 
behooves the average individual who has it to take ordinary pre¬ 
cautions and safeguards while he has it. 

Judgment from the physical examination in this case at the time 
of separation from the service, the declaration of the soldier himself 
at the time of his discharge from the service that he had no dis¬ 


ability, and from the physical findings shown on the first examina¬ 
tion of February 9. 1921. it is my opinion that tuberculosis as such 
did not begin prior to 1921. 1 don ? t find any medical evidence 

156 to warrant the conclusion that the plaintiff was unable to 
follow continuously a substantially gainful occupation between 
the date of discharge and 1921. Basing mv opinion on the medical 
reports of the last examination in March. 1930. I would state that 
he was not permanently and totally disabled within that meaning. 

The arrest of tuberculosis is only brought about by fibrosis. 
Fibrosis is the throwing out of a fine film of fibrinogen, which tends 
to localize and limit and otherwise inhibit the expansion of the tuber¬ 


culous infest ion. 


The fibrinogen is converted 


into fibrin, fibrosis, 


a form of connective tissue which tends to inhibit and restrict the 


expansion of the infectious process into the lung tissue. I think, 
if I mav illustrate a little more roughly to vou, for example, vou are 
all pretty well familiar with the glistening tissue that takes place 
when one has a boil or a scar, the tissue that replaces the scar tissue. 
That is what we call connective tissue or scar tissue. Now. when we 


have the inflammatory condition in the lung, we have tissue some- 
what analogous to that, although not quite as tough or dense, thrown 
out within the field of inflammation. The patient is usually put 
to bed and to rest while he has any toxic manifestations, while there 
is active temperature, rapid pulse, loss of weight, strength, night 
sweats, productive cough, and kept in bed until there is a cessation 
of all those toxic constitutional symptoms. At the same time we 
count upon the residence within the individual to throw out this 
fibrous tissue, hoping that that will tend to limit the extent and 
area of the disease. When the toxic smyptoms subside we then inves¬ 
tigate and attempt to get the patient up, to get him occupied, to get 
his mind busy at some little occupation, no matter how trivial it may 
be. maybe some little work while he is in bed. We have even gone 
as far as to get men to do knitting and things of that kind in bed, 
and various little occupational pursuits, just to take their minds off 
themselves. The next step is to get them up and give them graduated 
exercises. The next step is to take them into the occupational therapy 
shop and give them certain forms of occupation, such as hammer¬ 
ing "of brass.i basket weaving, or carpenter work, or leather 
157 work, tool work—numerous occupations of that kind, all the 
while examining the patient, keeping him from any undue 
expenditure of energy or tax upon his physical reserve, and hoping 
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for the building up of fibrosis. Usually the fibrosis jvill continue, 
and, depending upon the extent of the inflammation itj will be more 
or less localized or widespread, according to the exteiit of involve¬ 
ment that the tissue has. When we get a patient with ja great tend¬ 
ency to throw down this fibrous tissue, causing its arrest, we call 
that the fibroid type, and the patient who has that is considered, of 
course, a very fortunate patient from the standpoint j of arrest or 
cure. That, I think, will give you the idea of what iwe mean by 
fibroid lung. j 

In my opinion it is the fibroid type which Mr. Balance has. The 
abortive type of tuberculosis is the type that suddenly ihay, from an 
acute cold, spring into active toxic symptoms. He will run a tem¬ 
perature, he will have a rapid pulse, he will have shortness of breath, 
lie may or may not have a productive cough—and by \ u productive 
cough ” I mean a cough that will raise sputum. He j will have a 
little loss of weight and strength. He may have night sweats. 
Now, that type of case, if he is put to bed and put under ideal con¬ 
ditions of treatment and put under rest and nutritious [diet, it may 
subside within a few months’ time so that all trace of the condition 
that is found in the beginning of the illness apparently clears up, 
and even bv clinical signs and bv X ray we are unable! to find any 
trace of the tuberculosis. 

This type of tuberculosis has given rise to a great deal! of question 
in the minds of the laity once a diagnosis of that type is made, 
because there has been more or less widespread the idda that once 
one gets tuberculosis he is never cured. That, of course,! is not true. 
Tuberculosis is a curable disease. 

From the last report of the physical examination in March, 1930, 
wherein there is shown a marked diminution in the extent of the 


formerly diagnosed tuberculous area of involvement—that is, say, 
back from 1925—the X ray in March, 1930, says “ peribronchial 
thickening, suggestive of bronchial infection. There is defi- 
158 nite roentgenologic evidence of tuberculosis.” j 

Now, whatever element of disparity may exi|st between 
different physicians, the interpretation of the different; physicians 
in their examination of a case, the X ray is more or j less of an 
impartial witness in producing an exact picture of what lis reflected 
in the chest, and I arrived at the interpretation that this has been 
more or less an abortive type of tuberculosis from my comparison 


of the findings, X-ray findings, made in 1924 and 1925, 
reflected in March of 1930. 


with those 


Cross-examination: i 

There are certain symptoms in common in bronchitis ^nd tuber¬ 
culosis. Might say, however, that the average case of j bronchitis 
does not reflect the same picture from infection that the chronic case 
of tuberculosis does. It would not be my conception! that the 
individual suffering from bronchitis would be totally disabled in the 
average case. My opinion in regard to all cases *of bronchitis is 
this: That it should not be disregarded, so far as medical care is 
concerned. I do not consider, however, that the individual is totally 
disabled, but merely as a precautionary measure he should not expose 
himself unduly. I don’t think it would be good for him ito be out 
a day like to-day if he had an acute bronchitis. I think that is 


i 

; 

| 
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merely a matter of common sense. But the severe case of bron- 
chitis—he can be somewhat disabled. 

It is a great question as to whether chronic bronchitis really 
merges into tuberculosis or whether your bronchitis is really not a 
manifestation of a fibrotic process residual to a former tuberculosis. 

Q. Now, you spoke of the X ray a moment ago as giving an 
impartial picture. Is it not true that the real test of an X ray 
comes in the man who is reading it at the time ? 

A. Proper interpretation: yes, sir. 

Q. And the reports of X rays are based upon the reading of 
them ? 

A. Absolutely. 

I stated in my opinion that I didn't believe tuberculosis 

159 existed in this case prior to 1921. 

Q. Would your opinion in that respect be changed if you 
knew that prior to May, 1919. the person whose physical examina¬ 
tions are incorporated in this report suffered night sweats, general 
weakness, and a cough, and that condition has continued continuously 
until the present time? Would your opinion be the same? 

A. Xo; I think that I would have to take into consideration that 
historv. in the absence of any other, because to account for continu- 
ous night sweats, continuous cough—and did I understand you to 
say temperature? 

Q. No; I didn’t say temperature. 

A. What was the other symptom ? 

Q. General weakness. 

A. General weakness—in the absence of anv other determinable 

•/ 

cause for that, and with a history of bronchitis and influenza pre¬ 
ceding it, I would have to take that into consideration. Mv answer, 
if you recall, was based upon the evidence that is shown me here, 
that I saw no clinical evidence to presume that tuberculosis, active 
tuberculosis, existed prior to February. 1921. I would say that in 
the presence of such a history and with such minimal findings in 
1921, that it would be more likely to have been an infectious bron¬ 
chitis than a true tuberculosis. We speak of bronchitis as being 
an inflammation of the membranes lining the bronchial tubes. For 
instance, if vou can carry in your minds the inflammation that 
we get in the upper air passages of the nose, whereby we get swellings 
and redness and sometimes an exuding of moisture—if you carry 
in your mind that same lining membrane going down in the wind~- 
pipe and into the bronchial tubes, you will get an idea of what we 
mean by an acute bronchitis. Now, the cause of that may be just 
due to the same organism that gives you an acute swelling and cold 
in the nose, the same thing in the throat, causing a pharyngitis or 
laryngitis, maybe a catarrhal organism, or it may be a streptococcal 
organism which causes a certain amount of leuko purulent 

160 expectoration, pus-forming organism. 

If tubercular condition be there it is going to make known 
its presence in a very much shorter time. The patient will be pros¬ 
trated far more rapidly and to a greater extent; he will run a tem¬ 
perature; he will have more marked systemic affection, loss of 
appetite, loss of weight, loss of strength, and so on. 

Q. Doctor, have you an opinion as to whether a man could follow 
continuously any substantially gainful occupation, who in Febru- 
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ary of 1918 was suffering from an acute bronchitis, catarrhal, from 
influenza in October of 1918, and then prior to May, 1919, suffered 
night sweats, general weakness, cough, and whose condition—and 
which condition has continued in him continuously up to the present 
time—have you an opinion as to whether a man with! those condi¬ 
tions could follow continuously any substantially gainful occupation? 

A. Continuous night sweats, continuous cough, continuous weak¬ 
ness ? j 

Q~ Yes. | 

A. I would say he ought to be dead before now. I would say he 
would be d^ad, regardless of work. I can’t conceive of a case having 
a continuous night sweats history, continuous weakness, continuous 
cough, not being pretty close to the death bed. 

Q. What do you mean by “continuous”? I 

A. I understood you to say continuous since May, 19^9. 

Q. I said that that condition has existed since, fron> May, 1918, 
to the present time. 

A. Since 1918—you mean it is all coming and going, |or is it con¬ 
tinuous? I understood you to sav continuous. I 

Q. I mean a condition—I don't mean every night, but I mean the 
condition has existed from time to time, during that pelriod. 

A. Now, that condition is—let me get it right—night sweats? 
161 Q. Night sweats, general weakness, cough. j 

A. Now, the term general weakness,” of course, is more or 
less a relative thing. Each one of us might have a different con¬ 
struction of that. Night sweats, of course, is a thing thjat has to be 
dependent upon the patient's say so, unless we really observe him, 
unless we have him in the hospital under observation and find the 
next morning the sheets and clothing, pajamas and so on are wet. 
The temperature and continuous cough is a thing that would have to 
be corroborated by observation. I should say that if those things 
were persisting since May of 1919, there would be very little left of 
our individual bv now. 

•J 

In many sections of the country there are individual^ who have 
active tuberculosis and who work, and who work without any detri¬ 
ment to themselves as long as they remain under favorable conditions 
of employment, favorable conditions of climate. Right! within our 
own country we have certain so-called “ health centers,’ 1 ’ especially 
in the Southwest, Arizona, New Mexico; we have theifi up in the 
Saranac also. Now, the average case that becomes arrested, he 
doesn't need to worry, but the individual who first takes tuberculosis, 
we put them to bed and to rest with a view to determining:! Will there 
be a cessation of the constitutional symptoms of fever, cough, weak¬ 
ness, and so on? If the individual shows the tendency to become 
arrested, as I say, we put him on graduated exercises and keep him 
under control; we send him out for a few minutes a day,! taking his 
temperature and pulse before he goes out, recording it after he comes 
in, and recording it after a period of rest. If he stands tfiat without 
any harm, we then increase it gradually. Such an individual eventu- 
allv may never get what is termed a definitelv arrested tuberculosis 
process; he may get what we call a “ quiescent ” condition, but he 
may never again show any of the systemic symptoms of active tuber¬ 
culosis. That man mav go on and work under certain guarded con- 

* O W 
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ditions, taking average common-sense precautions in regard to his 
health. He should not have labor that is going to deplete his 

162 physical reserve at the end of the day, and he should have 
enough sense to know that he can’t go out on wild parties at 

night, that he needs a little more than the average amount of rest. 
But he can and should do a certain amount of work. 

The fatigue limit, of course, is something that is again an indi¬ 
vidual proposition. If a man can get sufficient rest to recuperate 
from the effect of the fatigue, there isn't any reason why he should 
not keep on at that, i I don’t think that such an individual should be 
kept at an occupation where he is brought down to the point of 
absolute tiredness, but just at the time of beginning fatigue he should 
be relieved and then take a period of rest. 

Redirect examination: 

I am an ex-service man and employed in the Veterans' Bureau. 

163 Mr. Crenshaw. If the court please, we wish at this time 
to read portions of the summary of evidence from the report 

of the commissioner in the case which was not read by the plaintiff’s 
counsel the other day. 

There are just two or three items in the beginning that I want to 
call attention to. The first one which I will call to your attention 
is the X-ray finding in the report of physical examination at Vet¬ 
erans’ Hospital Xo. 41. dated March 21, 1922. 

“ X-ray findings. January 27. 1922: Bones 1st costo cart calcified. 
Heart negative. Trachea negative. Diaphragms irregular, angles 
clear. Moderate fibrosis throuout both uppers and right middle 
lobe. Hila thickened and contains numerous caseous glands. 
Marked fibrosis along main stem bronchi. Xo definite activity is 

i y % 

seen.'’ 

I note the complaint in the examination dated July 20, 1922, “loss 
of weight.” 

I note in the summary under that same examination—this was 
dated July 20. 1922—“slightly active fibrosis in both uppers, right 
middle, and in upper part and in hili. Height, 62 in. Weight, 107 
pounds. Xormal. 125 lbs. Sputum, negative.” 

I note the complaint on the report dated Xovember 7 at Veterans’ 
Hospital Xo. 41. complaint of “ loss of weight.” I note under the 
summary that the present weight is 107 pounds, and under the X-ray 
findings I note the following: 

“Diagnosis March 2. 1922, by Surgeon J. C. Foltz: Tuberculosis 
of larynx. Examination Xov. 7, 1922. bv chief of ear. eye. nose, and 
throat clinic shows no activity. The hoarseness is slight and there 
are no other subjective symptoms. The condition is probably not 
tubercular.” 

I notice complaint in the examination of January 23. 1923, is again 
“ loss of weight.” 

I notice under summary that the weight at that time, January 23, 
1923, was 111 pounds, and the X-ray findings as follows: 

“January 19. 1923: Trachea midline. Heart and aorta shadow 
normal. Right chest: Angle fairly clear. Diaphragm attached 

164 to cardio-phrenic angle. This chest shows a slight diffused 
fibrous infiltration with some peribronchial thickening run¬ 
ning downward from hilum. Terminal branches do not radiate to 
periphery nor pass into apex above clavicle. They are slightly thick- 
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ened running toward the 1st interspace anteriorly and 4th pos¬ 
teriorly. No fanning. Left chest: Angle fairly cleaii Diaphragm 
slightly attached to cardio-phrenic angle. This chest shows practi¬ 
cally the same condition as right. Discussion: Tuberculosis not 
demonstrable in these plates, if present must rert on clinical 
findings.” j 

I note in the report dated October 4 from Dr. Brehnard, medical 
of weight.” 

I notice in the summary under the same examination the weight is 
111 pounds. * 1 

I note in the rej^ort dated October 4 from Dr. Brennard, medical 
examiner at the hospital at New Haven, Connecticut, that the weight 
on that occasion was 111 pounds. 

I note again on February 29, 1924, that the weight was 111 pounds 
and neurological examination, “ No objective neurological symptoms.” 

I note under the complaint and examination dated March 27, 
1925, complaint of loss of weight, and under the “ Physical exami¬ 
nation ” that the weight at that time was 111 pounds. 

Under the same report the X-ray findings by Dr. C. A. Fogerty. 

“Bony framework fairly symmetrical. All costial cartileges 
slightly calcified. Diaphragm negative on either side. Heart, aorta, 
and trachea negative. Right lung: Trunks in upper lobe slightly 
thickened. Several fair-sized calcified areas scattered through 
hilum. Lung field otherwise negative. Left lung: All trunks m 
upper lobe markedly thickened and several capped anteriorly. Sev¬ 
eral fair-sized calcified area scattered through hilum.! Balance of 
lung field negative. Note. —This patient probably had! at some dis¬ 
tant time a slight tuberculous infection in left upp<br. Nothing 
active noted at present.” 

I note in the report dated December 30, 1925, the complaint of 
loss of weight, and under the physical examination the present 
165 weight is 112 pounds. 

I notice in the report dated November 2,1926, the complaint 
again of loss of weight, that his present weight was llOjpounds, and 
under the nervous system the reflexes were normal, and under 
“ Laboratory report ” that “ Sputums negative on 38 examinations.” 

Under the X-ray findings October 18, 1926, in the sanie report: 

“X-ray findings, April 12, 1926, by Dr. C. A. Fogerty: (Details 
omitted). 

“ Diagnosis: Tuberculosis, pulmonary, chronic, fibroid^ moderately 
advanced. 

“October 18, 1926: Comparison with films of April 12, 1926. 
Right lung: A very fine clearing noted through upper* lobe. Left 
lung: A fine generalized clearing noted throughout entire lung field.” 

I note under the physical examination report of March 10, 1930— 
and this is the report to which Dr. Preston—this is Dj. Preston’s 
report that he testified about—that the weight at that time was 114 
pounds without coat, and complete diagnosis shows: I 

“Laryngitis, chronic, mild. Cause not determined. No evidence 
of laryngeal tuberculosis. 

“ Orth: Hammer toes, 2d toes, both feet. Otherwise could not 
discover any orthopedic abnormality. The toes do ndt give any 

symptoms. ... . ! 

“X ray: Peribronchial thickening, suggestive of bronchial in¬ 
fection. There is no definite roentgenologic evidence of tuberculosis.” 
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I note under the neurological report, dated March 10, 1930, as 
follows: 

“Mental examination: No psychotic signs. Cooperative, orderly 
man, undersized and rather inferior appearance. Born in Italy, and 
possesses a limited amount of general information. There are no 
objective signs on N. P. disease at this time, except he is mildly 
depressed and worried about his economic strain. States his com¬ 
pensation has been discontinued for his service-connected disability, 
Pul. T. B., and being unable to work or earn a living he is being 
supported by friends and the American Legion. It appears from 
the history that claimant’s compensation for Pul. T. B. has 

166 been discontinued on account of claimant having committed 
fraud in forging affidavits to connect his disabilitv with service. 

Social survey indicates that he is quiet, reticent, but neat and orderly. 

Under the X-ray report: 

“ Peribronchial thickening suggestive of bronchial infection. 
There is no definite roentgenologic evidence of tuberculosis.” 

Under “ Physical diagnosis ”: 

“ Laryngitis, chronic, mild. Cause not determined. No evidence 
of laryngeal tuberculosis.” 

And under the special report of the Army specialist, same date, 
diagnosis “Larvngitis. No evidence of larvngeal tuberculosis.” 

In the report of the stereoscopic X-ray examination under the same 
date: 

“ The ascending trunks on both sides are accentuated but there is no 
evidence of any parenchymal involvement. Both lung roots show 
dense fibrosis with numerous scattered calcified nodes particularly on 
the right side. The descending trunks on the right side are con¬ 
siderably thickened with small round calcifications in the mesial por¬ 
tion of the lung. Both diaphragm shadows are normal. The heart 
shadow is normal in position and contour. 

“ Roentgenologic conclusion: Peribronchial thickening suggestive 
of bronchial infection. There is no definite roentgenologic evidence 
of tuberculosis.” 

I note under the report dated March 10,1930, physical examination 
by Dr. Hurwitz: 

“ Present historv: Since 1920 has been suffering with cough, weak- 
ness, and night sweats, and occasionally pains in the side. For this 
he was treated at the Allingtown Hospital from 1922-1924. He has 
no pains in the joints or back. Thinks that he has lost about 6-8 
pounds in the past 5 years.” 

If the court please, we wish to offer in evidence the following 
documents which the plaintiff identified as having signed when he 
was on the stand: 

167 The certificate under date of February 9, 1921, filed by Filo- 
demo G. Balance, wherein he states the "exact date on which he 

first returned to work after his discharge from the service as June 15. 
1919; name of employer, Clock Company, Waterbury, Connecticut; 
monthly wages, $S8; date of ending employment, December, 1919; 
states that he was working at that time, having begun in September, 
1920, for the American Legion commander, Waterburv, Connecticut: 
wages, $6 per week. We offer that in evidence at this time. (Said 
Exhibit #2, identified, page 11, supra.) 

Whereupon defendant’s Exhibit ^£2 was offered in evidence, as 
follows: 
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j 

1. State your occupation and your average monthly earnings dur¬ 
ing the twelve months prior to entering the service: Clock inspector 

(Occupation) 

$125. 

(Monthly earnings) 

2. State the exact date on which you first returned!to work after 
discharge from the service, the name and address of your employer, 
and vour monthly wages: 

15th June 1919 Clock Co. Waterbury Conn. 

(Day) (Month) (Year) (Name of employer) (Address of employer) 

Bench work $88 DecL, 1919 

(Occupation) (Monthly wages) (Date of ending employment) 

3. Are you working at the present time? Yes. (a) If so, state 
date you commenced to work at your present place, name and address 
of your employer, and the amount of your monthly wages, unless 
you are working in the same place as stated above. 

American Legion 

Sept. 1920 commander Waterbury, Conn.! $6 per week 

(Day) (Month) (Year) (Name of employer) (Address of employer) | (Monthly wage) 

4. Are you working at the same trade or employment as prior to 
entering the service? Xo. (a) If not, htate why: Can not work 
indoors on account of my condition: found shopwork made me sick, 
bothers my chest. 

5. State fully anv other work you have performed siince vour dis- 

charge, giving the name of your employer, the date,you went to 
work, the date you stopped working in each place, and| the monthly 
wages vou received: I 

(Name of employer) (From) (To) (Monthly wages) 

(Name of employer) (From) (To) (Monthly wages) 

I hereby certify to the truth of the foregoing Statements. 

1GS Dated February 9th, 1921. 

(Signature) : Filodemo G. Balance, 

(Address): Box 928 , American Legion Rooms, 

Waterbury , Conn. 


(Reverse side) 

In reply refer to: C- 
Treasury Department, 

[seal] Bureau of War Risk Insurance, 

Washington ,-j-, 19 —. 

Dear Sir: In accordance with the rules and regulations made 
under the war risk insurance act, you are required to majke the state¬ 
ments indicated on the reverse side of this letter, in connection with 
your claim for compensation, and return this letter immediately 
to the undersigned. 

By authority of the director. 

Very truly yours, 

R. H. Hallett, 

Assistant Director in Charge of 
Compensation and Insurance Claims Division. 

Per_I_ 

CC Form 539 (revised 2-9-20). 
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We also offer in evidence the signed enlistment record as part of 
the discharge certificate, wherein he signed his name, and his physi¬ 
cal condition was stated as “good.’’ (Said Exhibit #4 identified, 
page 11 , supra.) 

Whereupon part of the defendant's discharge certificate was 
offered in evidence as defendant’s Exhibit #4, a portion of said 
instrument reading as follows: 

Name: Filodemo G. Balance. Grade: Private, 1 -c. 

Enlisted or inducted: Nov. 2 , 1917, at Fort Slocum, N. Y. 

Date of discharge: May 17, 1919. 

Physical condition when discharged: Good. 

169 We also bffer in evidence this picture, which the plaintiff 
identified as his own picture, made in 1924. (Said Exhibit 

# 1 , identified, page 11 , supra.) 

' Whereupon defendant's Exhibit #1, being a newspaper picture of 
the plaintiff and a woman, was offered in evidence. 

We also offer in evidence the application for compensation signed 
and sworn to bv Filodemo G. Balance, under date of February 9, 
1921, and call particular attention to the fact that in this application 
he stated that the date of disability began 44 about 7 months"—that 
is, before February 9, 1921. (Said Exhibit #3 identified, page 11 , 
supra.) 

Whereupon defendant's Exhibit #3 was offered in evidence, that 
exhibit being as follows: 

Treasury Department, 
Bureau of War Risk Insurance. 

Form 526. Revised April, 1919. File No. C- 

Application of Person Disabled In and Discharged From Service 

READ WITH GREAT CARE 

All papers which you send this bureau, with reference to this 
claim, should bear your full name and your rank and organization in 
the service, as well as the file number on the upper right-hand cor¬ 
ner of this page. 

You must furnish the information called for in this application 
and support your answers by the proof called for in the following 
instructions. Every question must be answered fully and clearly. 
Answers and affidavits must be written in a clear, readable hand or 
typewritten. If you do not know the answer to any question, say so. 

1 . Forward a certified copy of 3 ’our certificate of discharge from 
the service with this application. If you obtained a certificate from 
the director of this bureau that at the time of your discharge or 
resignation you wer^ suffering from an injury likely to result in 
disability or death, forward original or certified copy” of such cer¬ 
tificate also. 

2 . You may submit the opinion of your attending or examining 
physician on the inclosed form, or, if you are in a hospital or sani¬ 
tarium, send a copy of the hospital report or record in your 

170 case, showing your physical condition, the origin, nature, 
extent, and probable duration of your disability. 


Ill 


UNITED STATES VS. FILODEMO G. BALANCE 

3 . Marriage must be proven by a certified copy of [the public or 
church record, or if this is not obtainable, by the affidavit of the 
clergyman or magistrate who officiated, or by the affidavits of two 
eyewitnesses to the ceremony, or two persons who have personal 
knowledge of the marriage. If either party was divorced from a 
former wife or husband, a certified copy of the court oijder or decree 
of divorce is required. 

4. Your wife and children must be shown to be living by the affi¬ 
davit of two persons who shall state whether you are divorced, and 
whether you. your wife, and children are living together or apart. 

5. Ages of children for whom compensation is claimed must be 

shown by a certified copy of the public record of birth or the church 
record of baptism, if available, or by the affidavits ofi two persons 
explaining why the records are not obtainable and giving the name of 
the child, the date and place of birth, and the names of both parents. 
A stepchild for whom compensation is claimed must be shown to be a 
member of your household by the affidavits of two persons; and if 
claim is made for an adopted child, certified copy of the court order 
or decree of adoption is necessary. j 

6 . If additional compensation is claimed for a dependent parent, 
relationship must be shown by a certified copy of the public record 
of the claimant’s birth, or the church record of his baptism* or, if 
these are not obtainable, by the affidavits of two person^. Affidavits 
of two persons are also required setting forth the location and value 
of all property, real and personal, owned by the parent for whom 
compensation is claimed, his or her physical condition, [employment 
and earnings, if any, and the total monthly income of such parent, 
as well as the disabled person’s monthly contribution tp his or her 
support. 

PENALTY 

“ Sec. 25. That whoever in any claim for family allowance, com¬ 
pensation of insurance, or in any document required by this act, or by 
regulations made under this act, makes any statement of a 
171 material fact knowing it to be false, shall be guilty of perjury 
and shall be punished by a fine of not more than $ 5 , 000 , or by 
imprisonment for not more than two years, or both.” 

1 . Full name: Filodemo George j Balance 

(Given name) (Middle name) (Last name) 

2. Address: % American Legion, Box 928, Waterbury, Connecticut 

(Number) (Street) ” (City or town) j (State) 

3. Under what name did you serve? Filodemo G. Balance (A) 

Serial No. 753230. I 

4. Color: White. Date of birth: Mar. 27th, 1895. Place of birth: 

Italy. j 

5. Make a cross (X) after branches of service you served in: Gen¬ 

eral service Limited service: —. Army X. Navy J_. Marine 
Corps ... Coast Guard [ 

6 . Date you last entered service: November 2 , 1917. Place of 
entrv: Fort Slocum, N. Y. 

i 

7. Rank or rating at time of discharge: Pvt., 1 st class. | 

83020—31-8 


i 

i 

i 

I 


i 
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8. Company and regiment or organization, vessel, or station in 
which or on which you last served: Evacuation Hospital #4. 

8a. Give fully any other service in the military or naval forces, 
stating rank and organization: No other service. 

9. Date and place of last discharge: Camp Upton, N. Y., May 
17th, 1919. 

10. Cause of discharge: Demobilization. 

11. Nature and extent of disability claimed: Cough, pain in chest 
and back, expectorates blood two or three times a week. 

12. Date disability began: About 7 months. 

13. Cause of disability: Flu in France, pneumonia. 

14. When and where received: Oise Aisne, Franee. 

15. Did you receive treatment at an Army or Navy hospital? 
Yes. (a) If so, state name and location of the hospital: Evacuation 
Hospl. #4. 

16. Occupations and wages before entering service: 

Clock inspector $125 Apr., 1917. to Nov.. 1917 

(Occupation) (Monthly wages) (Dates) 


Waiter in hotel 

(Occupation) 


$100 

(Monthly wages) 


1 year 

(D*ates) 


(Occupation) (Monthly wages) (Dates) 

17. Last two employers before entering service: 

Waterbury Clock Co.. Waterbury Conn. 

(Employer's name) (Address) (Time employed) 

Navarre Hotel, 34th St. & 7th Ave.. New York, N. Y. 

(Employer's name) (Address) (Time employed) 

172 18. Occupation since discharge, dates of each, and wages 

received. If less than before, why? 

Bench worker June 15. 1919 Dec. 1919 $22.00 week 

(Occupation) (Commencing date) (Ending date) (Monthly wages) 

Steward for American Legion Sept. 1920 Still emploved there $6 

(Occupation) (Commencing (Ending (late) (Monthly 

date) wages) 


(Occupation) (Commencingdate) (Ending date) (Monthly wages) 

19. Present employer: American Legion Waterbury, Conn. 

(Full name) (Address) 

20. Name and address of attending physician: Dr. Spicer, 
U. S. P. H. officer. 

21. Are you confined to bed? No. Do you require constant 
nursing or attendance? No. 

22. Name and address of nurse or attendant: XXX. 

23. Are you willing to accept medical or surgical treatment if fur¬ 
nished? Yes. 

24. Are you single, married, widowed, or divorced? Single. 

25. Times married: XXX. 

26. Date and place of last marriage: XXX. 

27. Times present wife has been married: XXX. 

28. Maiden name of wife: XXX. 

29. Do you live together? XXX. 

30. Have you now living a child or children, including step¬ 
children and adopted children, under eighteen years of age and 
unmarried? XXX. 
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31 . If so, state below full name of each child and date of birth; if a 
stepchild or adopted child, so state, and give date stepchild became a 
member of your household or date adopted child was adopted by you. 


Name of child 

Date of birth 

Name and address of person with whom child 
lives i 

j 

_i_ 

Day 

Month 

Year 

(Given) (Middle) (Last) 





| 


32. Have you a child of any age who is insane, idiotic^ or otherwise 
permanently helpless ? XXX. 

33. State whether your parents are living together, separated, 
divorced, or dead: Both parents dead. 

34. Give name and address of each parent living:_;_ 

35. Age of mother: Dead. Age of father: Dead.; 

36. (a). Is your mother now dependent on you for support? XXX. 

36 (b). Is vour father now dependent on you for support? 

XXX.' i 

173 36. ( c) If so, give your average monthly contribution to 

your mother: XXX. Your father: XXX. j 

37. (a) Value of all property owned by your mother: XXX. 
Your father: XXX. (b) What is the monthly income of your 
mother XXX. Your father: XXX. 

38. Did you make an allotment of your pay? Yes. j 

39. If so, to whom? Mother, Immacolata Balance. 

40. Give number of any other claim filed on accountl of this dis¬ 
ability and place where filed: No other claim filed. j 

41. Did you ever apply for war-risk insurance? Yes.j (<2) When 
and where: Fort Ogethorpe, Georgia, (b) Insurance certificate 
number: Not known. 

42. Name of beneficiary: Mother. 

I make the foregoing statements as part of my claijn with full 
knowledge of the penalty provided for making a false statement as 
to a material fact in a claim for compensation or insurance. 

Filodemo G. Balance. 

(Signature of haimant) 

Subscribed and sworn to before me this 9th day of February, 
1921, by Filodemo G. Balance, claimant, to whom the; statements 
herein were fully made known and explained. 

Eugene Kerner, Notary Public. 

We, the undersigned, severally solemnly swear thalt we have 

known the claimant whose name is subscribed above —!-years, 

and that we have read the statements made by him, and the facts 
stated are trued to the best of our knowledge and belief.'; 


(Signature of witness) (Address of witness) 

(Signature of witness) (Address of witness) 

Subscribed and sworn to before me this-day of —!-, 19—. 

__——_— —_—.j_ 

Notary Public. 
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174 Also to this statement here that his occupation since dis¬ 
charge has been “ bench worker, June 15, 1919, to December, 

1919; $22 per week. Steward for American Legion, Sep. 1920. Still 
employed there at $6 per week.” 

Defendant rests. 

Mr. Miller. I just want to read one item from this application 
of person disabled and discharged from the service, just introduced 
by the defendant. 

“ Nature and extent of disability claimed: Cough, pain in chest and 
back, expectorates blood two or three times a week.” Signed Febru¬ 
ary 9, 1921. 

No further evidence on behalf of the plaintiff. 

175 Mr. Crenshaw. May we approach the bench, your honor? 

(Conference of counsel at the bench, out of hearing of the 

jury.) 

The Court. Gentlemen of the jury, there are some questions of 
law to be decided, and you can be excused for 30 minutes. That will 
be till ten minutes of 11. 

Mr. Crenshaw. I would like first to offer a motion to exclude from 
the testimony, or from the evidence, the testimony of Dr. Gardiner, 
the first doctor witness for the plaintiff. I don ? t recall his initials. 

I would also like to offer a motion to exclude the testimony of the 
second doctor witness as to the hypothetical questions, as to each of 
them. 

In a way, the motion is directed in both instances to the same 
point, but particularly I think it is applicable to Dr. Gardiners testi¬ 
mony; that is, his answers to the hypothetical questions propounded 
by the plaintiff. The grounds for the motion are twofold. 

"First, that Dr. Gardiners opinion is not based exclusively upon 
the evidence introduced in this case, but, by his own admission from 
the stand, is based in part upon the history of the case related to him 
bv the plaintiff at the time of the examination which he testified 
about, which was since the beginning of this trial, and which was 
made for the purpose of testifying in this case. 

Perhaps the same rule would apply, but not as directly, I would 
say, to the answers of the second physician referred to. 

The second ground of both motions is in the fact that in neither 
question was the entire evidence presented to the doctor to pass upon, 
but only a selected portion of it, which is an unfair test, an unfair 
basis upon which to procure an answer to a hypothetical question. 

Mr. McNeill. May I interrupt a minute, if your honor please, just 
to get the record straight? My recollection is that in my examina¬ 
tion of this expert I asked him first the hypothetical question and 
his opinion on that. Then I said, “ Taking your examination and 
adding that to the hypothetical question, what would you 

176 say? ” Now, the question of his getting a history came out on 
cross-examination, and we are willing that that part of his 

testimony may go out. 

Mr. Crenshaw. But we are now unwilling for that part of the 
testimony to go out, and I am sure his honor will remember dis¬ 
tinctly tne cross-examination which brought him up to that very 
point, where the witness admitted on cross-examination that in giv¬ 
ing his opinion on that hypothetical question he did take into con¬ 
sideration the history as related to him by the plaintiff. 
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Mr. McNeill. But he has already testified in answer to the hypo¬ 
thetical question; he has also testified in answer to the hypothetical 
question plus his examination, without any reference to history. 
]Sow, if counsel wants his cross-examination to go to His credibility, 
that is all right, but it certainly would not justify striking out his 
categorical testimony in answer to the hypothetical testimony. It 
would only go to its weight. So I thought I would let your honor 
know what we are willing to have go out if counsel is satisfied with 
that; if he is not- 

The Court. There are some things in the case that j I am a little 
concerned about, and this picture of the evidence i^ not entirely 
clear. After it is written up we may be able to see it, but on the 
whole I have had the impression that this is a case for the jury, 
that the jury will have to act on the case: therefore, I will over¬ 
rule the motion and let the case go to the jury. Mayb^ on a motion 
for a new trial you will have some questions to raise. 

Mr. Crenshaw. May we note an exception to that? i 

At this time, your honor, may we have the reporter j insert in the 
record the agreement made a moment ago that a motiop was offered 
for a directed verdict at the close of plaintiff’s testimony and over¬ 
ruled by the court? 

The Court. Yes: it may be understood that a motion! was made at 
the close of the plaintiff's testimony and overruled by jthe court, as 
well as the motion that has just been argued at the close of all the 
testimony, which is also overruled. 

Now. have you got your instructions? 

ITT Mr. McNeill. Yes, your honor; we have a feyr short ones. 

The Court. I suppose those questions have be^n passed on 
here by our court a number of times. 

Mr. Miller. The first instruction, if your honor please, was 
granted by Mr. Justice Siddons in the case of Barbier v. United 
States, a tuberculosis case similar to this, as was the second instruc¬ 
tion which plaintiff is offering. 

The third instruction was granted some time, I dop’t remember 
in what case. The citation is underneath, the legal authority in sup¬ 
port of it the McGovern case. 

Instruction number 4 was, I believe, granted by Mr. Justice Bailey 
in the Woltman case. 

Instruction number 5 is a definition of permanent arid total dis- 
abilitv based on tlie Veterans’ Bureau regulations. 

The Court. Have vou had time to examine those ? 

Mr. Miller. No: he has not. 

Mr. Crenshaw. This is the first I have seen of them. | 

The Court. Have you had a chance to examine the defendants? 

Mr. Miller. No; I have not. 

Mr. Crenshaw’. If the court please, wre have taken a] number of 
prayers that I have asked to have granted in several othbr courts in 
the country, but I don’t think, that with few exception^, they have 
been passed upon by your court. I have not cited any authorities, 


been passed upon by your court. I have not cited any authorities, 
because I didn’t know’ that w’as supposed to be done. 

The Court. Well, you will probably find some of them over¬ 
lapping, and you may be able to w’ithdraw some of them on one side 
or the other. 


i 
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Mr. Crenshaw. After I become more familiar with the court’s 
charges in such cases I may omit most of them. 

Is this the proper time to make objection, your honor? 

The Court. Yes; as soon as you look over each other’s prayers 
and see how many you agree to and how many you object to. 

Now, number 2: 

178 “The jury are instructed that the term ‘total and perma¬ 
nent disability’ as used in the definition of that term does 
not require proof of absolute incapacity, but is rather such impair¬ 
ment of capacity as to render it impossible for the disabled person 
to follow continuously any substantially gainful occupation, having 
due care and prudence for his existing physical condition.” 

Mr. Miller. That, if your honor please, follows the Barbier case 
and was granted by Mr. Justice Siddons. It also follows the Acker 
case opinion in the Circuit Court of Appeals. 

The Court. What have you to say on that, Major? 

Mr. Crenshaw. If the court pleases, the last line of that—■“ having 
due care and prudence for his existing physical condition ”—I don’t 
think that is a test. The test is whether or not, with due care and 

E rudence, going on and working a man would seriously impair his 
ealth or endanger his life. That is not stated in the words here. 
Mr. McNeill. That is what we think it means, your honor. We 
don’t object to it being made clearer if there is any question about 
its meaning. 

The Court. I think that is what is intended. 

Mr. Crenshaw. It ought to be more plainly stated, then.. As 
stated, your honor, one might get the conclusion, or reach the con¬ 
clusion there, that a man who is very careful—didn’t want to catch 

cold, didn’t want to get tired- 

The Court. Of course, catching cold might be a very serious thing 
for a man under some circumstances. That is a matter, of course, for 
argument to the jury. 

Mr. Crenshaw. It refers to permanent injury, or disability, rather. 
The Court. “ But is rather such impairment of capacity as to 
render it impossible for the disabled person to follow continuously 
any substantially gainful occupation, without serious risk of endan¬ 
gering his health.” 

Mr. Crenshaw. And the rule as applied by all the courts con¬ 
cludes by saying, “ with due caution and without serious impairment 
to his health or life.” 

179 Mr. McNeill. That’s all right. 

The Court. Now, can you agree on that ? 

Mr. McNeill. Within the range of due caution and without serious 
impairment to his health or endangering his life. Is that what you 
suggest. Colonel ? 

Mr. Crenshaw. Yes; having due care and prudence, without serious 
risk of endangering his health or life. 

Mr. McNeill. That is all right. That is a little strong, but I think 
we will accept that. 

The Court. “ Having due care and prudence.” It seems to me you 
don’t need “ due care and prudence.” You are reversing the thought 
there. You say “ having due care and prudence,” and then you say 
“ without serious risk of endangering his health.” 
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Mr. Crenshaw. Without running the risk of seriously impairing 
his health. 

Mr. Miller. I don’t like the word “seriously,” if your honor 
please. 

Mr. Crenshaw. I have never seen a court yet that didn’t use the 
word 44 seriously ” in that connection. 

Mr. Miller. The Acker case and this case here, neither of them 
use it. 

Mr. Crenshaw. Well, unless the risk is serious, I don’t think it 
would be worth considering. 

The Court. 44 Without endangering his health or life j” ? 

Mr. McNeill. That suits us, your honor. I think 44 Serious ” is a 
relative term. If it is dangerous at all, I think it is serious. 

The Court. 44 Without seriously endangering his health or life.” 

Mr. Miller. That’s all right. 

Mr. Crenshaw. In that shape, now, your honor will give it? 

The Court. I will give it with that modification. 

Mr. Crenshaw. Is this the proper time to note an exception now 
or when you give it? 

__ V C? I 

The Court. I thought you all agreed that vou were Satisfied with 
it that wav. 

%/ I 

180 Mr. Crenshaw. Not with that change. 

The Court. “ Without serious risk of endangering his 
health or life." You wouldn’t want to say 44 without i any risk of 
endangering his health or life"? The other side would be pleased 
with that, but we all run a risk in whatever we do. 

Mr. Crenshaw. Well, I am sorry I can't agree with vou. because I 
like to agree with everybody, but that word 44 seriously ” is in the 
wrong place to suit my taste on it, anyway. I only want to preserve 
an exception. 

Now, number 4: 

44 The court is charged that abilitv to do some work ! * * 

Mr. Crenshaw. I think the charge clearly misstates the law of 
the case, if the court please. We have already argued, Ijthink, some 
of the features of it. 

The Court. I think that even for a short period of time, the mere 
fact that he worked—I think I would leave out that 44 short period 
of time." ! 

Mr. McNeill. Yerv well, your honor. 

Mr. Crenshaw. I think it is true in this case that there is an 
appeal pending from this Woltman case. 

Mr. Miller. There is an appeal pending in the Woltman case. I 
don't know whether it covers that particular point or not. 

The Court. Well, I will follow Judge Bailey's ruling, with that 
modification. 

Mr. Miller. The last prayer I am sure there will be ijo objection 
to on behalf of the Government. 

Mr. Crenshaw. May we have an exception to the granting of 
number 4 ? 

The Court. Yes; I will give you an exception. 

Mr. Miller. The last prayer I am sure there will be n|o objection 
to. It is merelv a statement of the Government regulations or find- 

v O 

ings governing total disability. 
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Mr. McNeill. If your honor please, the Government may object 
to that, however. 

181 Mr. Crenshaw. In that connection I would like to say to 
the court that I regret that throughout the whole of this trial 

we have had to object to so much of it. I do like to try cases without 
so much objection. 

The Court. That is a very common thing in trials, however. 
That is granted. 

Mr. McNeill. We object to number 3, your honor. Our objection 
is that “ a few months " is an utterly improper method of describing 
ability to work. We have had various cases in courts of appeals 
where the work has been continuous for three or four years, and yet 
the courts have held that the evidence justified a finding of total 
disability. Anv such restriction as that would be altogether wrong. 

The Court. 1 am going to refuse it with an exception. I will give 
you an exception on that. 

Now, number 4: 

“ If the jury believes from the greater weight of the evi¬ 
dence * * 

Mr. Miller. The same objection. 

The Court. I guess I will make the same ruling. Refused with 
an exception. 

Mr. Crenshaw. I call your attention in regard to charge 4, to the 
fact that that covers a period of more than a year after the date of 
lapse of the insurance. 

The Court. The same ruling would apply to number 5. The ques¬ 
tion seems to all run back to the point whether in law—well, it seems 
to me that word “ continuouslv " is somethin" that makes it verv diffi- 
cult to give you a fixed hour or date in the instructions—“ if the 
jury believes from the greater weight of the evidence that the plain¬ 
tiff may at some time after June 30 and before the present time 
become permanently and totally disabled, but that such disability 
did not extend back, in the degree of permanent and total, to or prior 
to that date, then it will be your duty to find a verdict for the 
defendant." 

'Sir. McNeill. Is your honor reading number 5? 

182 The Court. Number 0. 

Mr. Crenshaw. What did you do with number 5? 

The Court. I rejected number 5 with an exception. 

What do vou sav about number G ? 

Mr. Crenshaw. Mav I suggest to vour honor, in connection with 
all those charges, that suppose a man would live for ten years and 
work everv dav. everv hour, every week, every year in the ten vears: 
he comes into court and is told ** vou have no business working." 

The Court. That would be a plain case that the court would clearly 
have to instruct the jury on. to tell them that if this man- 

Mr. Crenshaw. Then I am wondering just where we would stop 
that i; continuous." 

The Court. If he worked 10 hours, it is a different thing. It is a 
matter of degree. 

Mr. McNeill. Your honor. I think number 6 is probably correct. 
I think the jury must find that this disability has continued since 
June 30. 
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Mr. Crenshaw. I thought you just questioned that? 

Mr. McNeill. No; we were questioning your Inciting it to 6 
months, or 3 months, or 9 months, or any other date; That is for 
the jury. 

The Court. I will grant number 6. 

Now. what have you to say to number 7? 

Mr. McNeill. I think it is right, your honor. 

The Court. Number 7 is granted. What about number 8? 

Mr. Miller. I think that is a repetition of number 71 

Mr. Crenshaw. Oh, no. 

The Court. Wherein is it different? 

Mr. Crenshaw. Because in number 7 it states that if a partial 
disability at some later date became a permanent and total disability, 
it should not be considered total at the date of discharge: the next 
one states a case in which the disability was partial and later became 
total and still later again became partial. 

Mr. McNeill. Your honor, I think that is the) law. I don’t 

183 want to fight on something that I recognize tp be the law. 
If this man became able to work again, and th^n he became 

totally disabled, and then again became able to work,jI think that 
lapses his policy. 

The Court. I think so. 

Mr. NcNeill. Mr. Miller doesn’t agree with me. I will be glad if 
he would state his views to your honor. 

The Court. I will grant it if you don't oppose it—“the plaintiff is 
not entitled to recover because of a partial disability j* * 

Mr. Miller. I have no objection to that. j 

The Court. Number 7 is granted, then. Now, number 8. “ If the 
jury believe from the greater weight of the evidence * * 

Mr. Miller. If your honor please, under that prayer, if a person 
had a partial disability prior to June 30, 1919, and a permanent and 
total disability on June 30, 1919, and that permanent and total dis¬ 
ability continued, the plaintiff would not be entitled toj recover. 

The Court (after argument). I am going to refuse this as likely 
to confuse the jury. j 

Mr. Crenshaw. Will you add my amendment, yoqr honor, to 
what is written there, “ and has remained so to date,” right after the 
words “ partial in character,” in next to the last line? 

The Court. You offer it now with that added? 

Mr. Crenshaw. Yes. 

The Court. Refused, as likely to be confusing, and sufficiently 
covered. 

Mr. Crenshaw. Your honor will allow us an exception ? 

The Court. Now, it is reoffered in a different form. What words 
did vou sav? 

Mr. Crenshaw. After the words “partial in character” add the 
words “ and has remained so to date.” 

The Court. That is refused again, with an exception. Now, 
number 10? 

Mr. McNeill. Your honor, that seems to us to be! a very con- 

184 fusing statement to the jury. I think it could be far better 
covered by a general charge. It limits the jury’s consideration 

to his tuberculosis to 1922 or 1923, or about that time,! and it has 
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nothing to do with his other disabilities. It seems to restrict them 
to a consideration of his tuberculosis only. It seem to indicate that 
he had nothing else disabling prior to June 30,1919, and then it seems 
to indicate the court’s view that the tuberculosis may have become 
arrested. I think it is a a very confusing statement and incorrectly 
interprets the evidence. 

The Court. I will reject that and give you an exception. 

Mr. McNeill. And I think number 15 is all right. 

The Court. Number 16 is all right, isn’t it? 

Mr. McNeill. We have no number 16. 

Mr. Crenshaw. Number 15 is the last one. 

Mr. McNeill. I don’t know, your honor, that “must be disre¬ 
garded ” is the right term there—“ may be disregarded.” 

The Court. Because there might be something that might be 
immaterial. 

Mr. McNeill. Yes, sir. 

The Court. I think “ all ” is probably a wide word. 

Mr. Crenshaw. Will you give it with the word “ must ” changed 
to “ may ” ? 

The Court. Yes. 

Mr. Crenshaw. May we have an exception to that ? 

The Court. Yes. I still think it is quite strong. 

Mr. McNeill. I think it is strong still, your honor. I would like 
to have your honor’s own judgment on that, because I haven’t looked 
into that question. 

The Court. I haven’t considered it, but I mean “ that the material 
facts assumed in the question.” 

Mr. McNeill. Yes, your honor; that certainly would be proper 
insertion. 

The Court. I will read it: 

“A hypothetical question assumes certain facts to be true, as stated 
therein, but it is for the jury to find whether such facts so 
185 assumed are true or false, and unless the jury finds that the 
material facts assumed in the question are true, the answer 
thereto mav be disregarded.” 

Mr. Crenshaw. I think the word “ material ” there is a correct 
amendment. 

The Court. You don’t want an exception to that, do you? 

Mr. Crenshaw. Not to that portion of it. but I would like an 
exception to changing the word “must” to “may.” I think “must” 
is the proper word. 

The Court. You may be right on that, but I have an idea it is all 
for the jury to decide. 

Are you ready to argue ? 

(Whereupon, the jury resumed their places in the jury box and 
counsel argued the case.) 

charge 

The Court (Mr. Justice Cox). Ladies and gentlemen of the jury, 
the case has been quite fully explained to you, and I think that there 
is not a great deal I need to say except to read the instructions that 
have been asked here. 

You understand that this suit is brought on an insurance policy 
that this plaintiff took out while he was a soldier in the service of 
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the United States, under the law which authorized soldiers to take 
out insurance, and these policies provided that they would pay to the 
insured or his beneficiaries the sum of $10,000, which would be pay¬ 
able at the rate of $57.50 per month. 

The policies also provided that they would become! payable upon 
the death or the permanent total disability of the insured soldier. 
When either of those events happened, the policies were to be paid 
at this monthly rate. 

Of course, the man paid a premium, that is, a certain amount of 
his wages or salary was applied by the Government as premium on 
his policy, and was supposed to be applied up until the time of the 
maturity of the policy, which, as I said, happened in the case 

186 of permanent and total disability, or in case of death. 

There is no dispute in this case about the policy being taken 
out, about the premiums being paid while the man was in the serv¬ 
ice, and the only question that comes for the decision of the jury is 
whether or not this man was totally and permanently disabled on 
the 17th of May, 1919, within the meaning of this contract which he 
entered into with the Government. If you find that he was, your 
verdict will be for the plaintiff; if you find that he \Vas not, your 
verdict will be for the defendant, the United States. 

In this connection I will give you certain instructions as to 
the law of the case. First I will give the Governnient’s prayer 
number 1: 

The burden is upon the plaintiff to prove to you by the greater 
weight of the evidence that he became permanently and totally dis¬ 
abled on or before June 30. 1919. Otherwise vour verdict must be 

/ •/ 

for the defendant, the Government. 

A good deal has been said to you on the question of permanent 
and total disability. What is meant by that? The codrt gives you 
several instructions that may throw some light on tliat question. 
It has already been explained to you by counsel. j 

The plaintiff’s second prayer, which I have granted, reads as 
follows: 

“ The jury are instructed that the term ‘total and! permanent 
disability’ as used in the definition of that term does!not require 
proof of absolute incapacity, but is rather such impairment of capac¬ 
ity as to render it impossible for the disabled person to! follow con¬ 
tinuously any substantially gainful occupation, having due care 
and prudence, without serious risk of endangering his health or 
life.” ^ ! 

I also gave the plaintiff this prayer on the same | subject, as 
follows: 

“ You are instructed that the definition of the term 4 total disabil¬ 
ity ’ as contemplated by law with respect to the contract upon which 
this suit is instituted is 4 any impairment of mind or body which 
renders it impossible for the disabled person to follow cbntinuously 
any substantially gainful occupation ’ and that sudh total dis- 

187 ability ‘shall be deemed to be permanent whenever it is 
founded upon conditions which shall render it Reasonably 

certain that it will continue throughout the life of person suffering 
from it.’” 

In that connection I will give you the defendant’s praRer number 
2, which states the same thought in slightly different language: 


i 


122 


UNITED STATES VS. FILODEMO G. BALANCE 


44 Permanent and total disability is defined as follows: Any disa¬ 
bility which renders it impossible for the person to follow continu¬ 
ously a substantially gainful occupation is deemed to be total. Such 
a disability, when founded upon conditions which make it reasonably 
certain that it will continue throughout life, is deemed to be perma¬ 
nent. All of the words used in this definition, particularly the words 
4 impossible. 7 4 continuously. 7 4 substantially, 7 and 4 certain,* should not 
be given an unusual or restricted interpretation, but such as is under¬ 
stood in everyday life.* 7 

Further instructions requested by the defendant I give you as 
follows: 

If the jury believe from the greater weight of the evidence that the 
plaintiff may have, at some time after June 30. 1919, and before the 
present time, become permanently and totally disabled, but that such 
disability did not extend back, in the degree of permanent and total, 
to or prior to that date, then it will be your duty to find a verdict for 
the defendant. 

I will also give you the defendant’s prayer number 7: 

44 The plaintiff is not entitled to recover because of a partial dis¬ 
ability. which may have had its beginning on or before June 30. 1919, 
even where such disability was progressive in character and reached 
a state of permanency and totality at some later date several months 
or years afterwards. 77 

And the nintii instruction requested by the Government: 

44 If the jury believe from the greater weight of the evidence that 
any disability shown to have been suffered by the plaintiff has been 
for any considerable length of time, between June 30, 1919, and the 
present, less than total, then you must return a verdict for the 
defendant. 77 

188 In this connection. I give you certain instructions relating 
to the work that the defendant may have done, as to how that 
is to be considered.! I first give you defendant’s prayer number 12: 

44 The mental and physical ability to follow a substantially gainful 
occupation, rather than a mere showing that plaintiff did not work, 
is the test of his permanent and total disability. 77 

Plaintiff's prayer number 4: 

44 The court is charged that ability to do some work does not indi- 
cate in and of itself that the plaintiff was not permanently and 
totally disabled as contemplated by the law in this case. If you be¬ 
lieve that the work he did as testified to by witnesses was injurious to 
his health and that it was not possible for him to continuously engage 
in said work without physical detriment, the mere fact that he 
worked should onlv be given whatever weight vou think it entitled 
to in connection with the other testimony, in arriving at vour verdict 
as to whether or not such disability was total and permanent and 
calculated to continue during the lifetime of the plaintiff.” 

Mr. McNeill. May I say. your honor, that we have a typographical 
error there, and your honor repeated it as we submitted it— 44 the 
court is charged.” 

The Court. It should be 44 the jury is charged.” That was a charge 
to the jury. 

In the same connection I give you the defendant's prayer number 
13. Some of these almost repeat the same thought in a little different 
form, one somewhat on one side, the other somewhat the opposite: 
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44 The ability to follow with reasonable continuity aiiy substantially 
gainful occupation, and not the inability to follow a prewar or any 
particular occupation, is the test of permanent and t!otal disability. 
The jury must believe from the greater weight of the evidence that 
the plaintiff was on June 30, 1919, and continuously j to the present 
time, unable to follow any substantially gainful occupation with rea¬ 
sonable continuity, before he would be entitled to Recover in this 
action.” 

189 Now, there has been some discussion of hypath^tical questions 
which were submitted to some of the witnesses in the case. 

With respect to this, I give you in the language of the! Government’s 
prayer number 15 the following: | 

4 ‘A hypothetical question assumes certain facts to be itrue, as stated 
therein, but it is for the jury to find whether such facts so assumed 
are true or false, and unless the jury finds that the material facts 
assumed in the question are true, the answer thereto may be disre¬ 
garded." 

That is, the questions are submitted to the witnesses embodying the 
theories of the counsel for the various sides, or the counsel who may 
be submitting them, and he bases it on evidence which he assumes to 
be true, but the jury are the judges of whether or nqt they accept 
it to be true, or find it to be true. So if thev find against the basis 
of the question, then, of course, the answer to it may be regarded as 
having little or no weight. j 

Mr. Crenshaw. If the court please, as I understood! your honor’s 
reading, you left the word 44 all ” out and inserted 44 material facts.” 

The Court. I said the 44 material facts.” If you find that the ma¬ 
terial facts assumed in the question are true. If any of the material 
facts are not true, it may affect it, of course. 

There are some instructions here with regard to the weight of evi¬ 
dence, which I will submit to you. Defendant’s prayer number 11: 

44 The greater weight of the evidence does not meaii the greater 
number of witnesses, but comprehends the reasonableness and con¬ 
vincing character of the whole evidence of the case. Inj determining 
the proper weight to give to any testimony, the jury should take into 
consideration the opportunity and ability of the witness to know 
and understand the facts testified to and should also consider any 
interest a witness may have in the result of the action.?’ 

I will also give you defendant’s prayer number 14: 

44 If you should find that any witness has knowingly testified 
falsely in one material respect, you are at liberty ito disregard 

190 all of the testimony of such witness or to believe qnly so much 
thereof as is corroborated by other credible testimony.” 

All these instructions with relation to the evidence mean that the 
jury is the judge of the evidence. The jury considers the weight of 
the evidence, passing on the question of witnesses knowingly, inten¬ 
tionally, or wilfully falsifying. Of course, you are the judges of 
that. There are many erroneous statements made by witnesses at 
various times that are not knowingly or wilfully false, jin all cases 
there is a great deal of conflict of testimony, due to many causes, due 
to forgetfulness, due to faulty observation. One witness sees one 
way and others see other ways, but it is only in cases where the jury 
is satisfied that there has been a knowing or wilful, intentional falsifi¬ 
cation that this principle involved should be invoked, and the witness’ 
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testimony may be thrown out entirely where wilful falsehood has 
come into his testimony—that is, if the jury think it should be. They 
are the judges of the testimony; they are the judges of the weight 
of the testimony and the weight of the evidence. 

Now, when you find your verdict, if you find for the plaintiff, you 
will merely return your verdict for the plaintiff. If you find for the 
defendant, you will return your verdict for the defendant, because I 
understand that in these cases the amount of the verdict, if it is for 
the plaintiff, is just a mere matter of calculation, and that can be 
inserted bv the clerk or the counsel. 

Mr. McNeil. Yes, your honor. 

The Court. $57.50 a month from the date of the permanent and 
total disabilitv. 

The amended declaration may be taken by the jury, and nothing 
else. 

Now, is there any suggestion as to any further instructions ? 

You may take the case, gentlemen of the jury, and you understand, 
of course, that vou are to elect a foreman to return a verdict, and if 
you should be unduly delayed or considerably delayed in reaching a 
conclusion, it may be arranged that you may return a sealed verdict. 

I will be here until 4.30; after that time I will not be available 
191 for the next two hours, but in order that there may not be any 
delav, the clerk will furnish vou with a form, if vou should 
reach a verdict later than half past four, a form of verdict which you 
can return and ke^p with you and bring back with you to-morrow 
morning at 10 o'clock. You may take the case. 

(Thereupon, at 3.40 o'clock p. m., the jury retired to consider of 
their verdict.) 

Prayers 

Plaintiff's Prayers 

PRAYER NO. I 

The jury are instructed that, as a matter of law, if you find that 
this plaintiff. Balance, was suffering from an active tubercular 
disease before January 1, 19*25, of the degree of ten per centum or 
more according to rating made bv the Veterans' Bureau of this 
plaintiff, then he is presumed as a matter of law to have acquired 
this disease during the course of his military service. 

The above instructions granted by Mr. Justice Siddons in the 
case of Frank Peter Barbier vs. United States. Law No. 73,336. 

Kefused with ex. 

J. W. C. 

PRAYER NO. II 

The jury are instructed that the term 44 total and permanent dis¬ 
ability ” as used in the definition of that term does not require proof 
of absolute incapacity, but is rather such impairment of capacity as 
to render it impossible for the disabled person to follow continuously 
any substantially gainful occupation having due care and prudence 
without serious risk of endangering his health or life. 
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The above prayer granted by Mr. Justice Siddons in the case of 
Barbier vs. United States, Law No. 73,336. 

Granted as modified with exception. 

i J. W. C. 

i 

192 PRAYER NO. m 

You are instructed that as the permanency of any condition in¬ 
volves the element of time, the continuance of a condition of total 
disability during a considerable period of time is competent evidence 
of its permanency. (McGovern v. U. S. 294 Fed. 108, affirmed in 
299 Fed. 302, and writ of error dismissed in 267 U.j S. 608, 69 L. 
Ed. 812.) 

Refused as dealing with a specific item of evidence, with exc. 

!j. W. Cox. 

i 

plaintiff’s prayer NO. IV i 

The iurv is charged that abilitv to do some work do4s not indicate 
in and of itself that the plaintiff was not permanently and totally 
disabled as contemplated by the law in this case. If ydu believe that 
the work he did as testified to by witnesses was injurious to his 
health and that it was not possible for him to continuously engage 
in said work without physical detriment; the mere j fact that he 
worked should only be given whatever weight you think it entitled 
to in connection with the other testimony in arriving at your verdict 
as to whether or not such disability was total and permanent and 
calculated to continue during the lifetime of the plaintiff. 

Granted in Whitman case by Mr. Justice Bailey. 

Granted as modified, with excp. i 

J. W. C. 

PRAYER NO. V J 

You are instructed that the definition of the terni 44 total dis¬ 
ability ” as contemplated by law with respect to the contract upon 
which this suit is instituted is 44 any impairment of niind or body 
which .renders it impossible for the disabled person toj follow con¬ 
tinuously any substantially gainful occupation,” and that such total 
disability 44 shall be deemed to be permanent whenever it is 

193 founded upon conditions which shall render it reasonably cer¬ 
tain that it will continue throughout the life of person 

suffering from it.” 

Granted. 

J.W.C. 

Defendant’s Prayers j 

i 

defendant’s prayer NO. 1 

I 

I # 

The burden is upon the plaintiff to prove to you by the greater 
weight of the evidence that he became permanently and totally dis¬ 
abled on or before June 30, 1919. Otherwise your verdlict must be 
for the defendant. 

Granted. 

! J. W. C. 
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defendant’s PRAYER NO. 2 


Permanent and total disability is defined as follows: Any disabil¬ 
ity which renders it impossible for the person to follow continuously 
a substantially gainful occupation is deemed to be total.” Such a 
disability when founded upon conditions which make it reasonably 
certain that it will continue throughout life, is deemed to be perma¬ 
nent. All of the words used in this definition, particularly the "words 
“ impossible,” “ continuously.” “ substantially,” and “ certain ” should 
not be given an unusual or restricted interpretation, but such as is 
understood in every-day life. 

Granted. 

J. W. C. 


defendant's PRAYER NO. 3 


If the jury believe from the greater weight of the evidence that 
the plaintiff was able to follow continuously a substantially gainful 
occupation on June 30, 1919, or for even a few months thereafter, it 
will be your dutv to find a verdict for the defendant. 

Refused with exc. 

J. W. C. 

194 defendant’s PRAYER NO. 4 


If the jury believe from the greater weight of the evidence that 
the plaintiff was able to follow with reasonable continuity a sub¬ 
stantially gainful occupation from June 12, 1920, or thereabouts, and 
for a period of some six months thereafter, you would not be justified 
in finding a verdict for the plaintiff. 

Refused with exc. 

J. W. C. 

defendant’s prayer NO. 5 

If the jury believe from the greater weight of the evidence that 
any disability w-hich plaintiff may be shown to have suffered at some 
time following June 30, 1919, did not extend back to that date or 
prior thereto, in a permanent and total degree, then it will be your 
duty to find a verdict for the defendant. 

Rejected with exp. 

Sufficiently covered. 

J. W. C. 

defendant's prayer no. c 

If the jury believe from the greater weight of the evidence that 
the plaintiff may have, at some time after June 30, 1919, and before 
the present time, become permanently and totally disabled, but that 
such disability did not extend back, m the degree of permanent and 
total, to or prior to that date, then it will be your duty to find a ver¬ 
dict for the defendant. 

Granted by consent. 


J. W. C. 
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i 

defendant’s PRATER NO. 7 

I 

j 

The plaintiff is not entitled to recover because of a partial 
195 disability, which may have had its beginning on or before 
June 30, 1919, even where such disability was progressive in 
character and reached a state of permanency and totality at some 
later date several months or years afterwards. j 

Granted by consent. 

J. W. C. 

j 

DEFENDANT’S PRAYER NO. S | 

i 

If the jury believe from the greater weight of the evidence that 
the plaintiff may have suffered from some partial disability prior 
to June 30, 1919,"which progressed thereafter, and at so^ne time later 
became a total disability, but still later again became ofily partial in 
character, then you must find a verdict for the defendant. 

Refused as likely to be confusing and as sufficiently covered, 
with exc. 

j J.W.C. 

Reoffered with the words “ and has remained so to d^te ” inserted 
after the words “ partial in character.” | 

Refused with excp. 

| J.W.C. 

defendant’s PRAYER NO. 9 I 


If the jury believe from the greater weight of the evidence that any 
disability shown to have been suffered by the plaintiff has been for 
any considerable length of time, between June 30, 1^19, and the 
present, less than total, then you must return a verdict for the 
defendant. 

Granted by consent. 


J. W. C. 


defendant’s PRAYER NO. 10 


If the jury believe from the greater weight of the evidence that the 
plaintiff may have suffered from active tuberculosis for a num- 
196 ber of months in 1922, 1923, or about that time,’ which was 
totally disabling while in that state, but that plainltiff was not 
totally and permanently disabled on or prior to June 30, 1919, and 
that the tuberculosis became arrested and less than totally disabling 
over a period of years after 1923. or 1924, then you must find a 
verdict for the defendant. 

Rejected as leaving out of view other possible causes of disability, 
with exc. j 

J. W. C. 

, ! 

DEFENDANT S PRAYER NO. 11 

1 

The greater weight of the evidence does not mean the greater num¬ 
ber of witnesses, but comprehends the reasonableness and convincing 
character of the whole evidence of the case. In deterihining the 
proper weight to give to any testimony the jury should take into 

$ 3020—31 - 9 ! 
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consideration the opportunity and ability of the witness to know 
and understand the tacts testified to, and should also consider any 
interest a witness may have in the result of the action. 

Granted. 

J. W. C. 

defendant’s prayer NO. 12 

The mental and physical ability to follow a substantially gainful 
occupation, rather than a mere showing that plaintiff did not work, 
is the test of his permanent and total disability. T herefore if fhe 
jury believe from -the greater weig h t ef the evidence that the plain- 
tiff was m faet able to wo rk for consider a ble p e riod s of ti me ? after 
d un e 30? 1910? that he did m faet w o r k far a n u mber ef months m 
1910, er that he has f a ile d er refused te work during considerable 
peri ods of time since that date? when he eould have wor k ed ? then 
^ ou. iiiid a v er d i e t for the defe n dant : 

Granted as modified; otherwise sufficiently covered. Exc. 

J. W. C. 


197 defendant’s PRAYER NO. 13 

The ability to follow with reasonable continuity any substan¬ 
tially gainful occupation, and not the inability to follow a pre-war 
or any particular occupation, is the test of permanent and total 
disability. The jury must believe from the greater weight of the 
evidence that the plaintiff was on June 30, 1919, and continuously 
to the present time, unable to follow any substantially gainful occu¬ 
pation with reasonable continuity, before he would be entitled to 
recover in this action. 

Granted. 

J. W. C. 

defendant's PRAYER NO. 14 


If you should find that any witness has knowingly testified 
falsely in one material respect you are at liberty to disregard all of 
the testimony of such witness, or to believe only so much thereof as 
is corroborated by other credible testimony. 

Grante<L J. w. c. 


DEFENDANTS PRAYER NO. IT. 


A hypothetical question assumes certain facts to be true, as stated 
therein, but it is for the jury to find whether such facts so assumed 
are true or false, and unless the jury find that the material facts 
assumed in the question are true, the answer thereof may be dis¬ 
regarded. 

Granted as modified, with exc. 

J. w. c. 

198 Xow, therefore, the undersigned judge of the Supreme Court 
for the District of Columbia, before whom said cause was pend¬ 
ing and said proceedings were had, being fully advised in the prem¬ 
ises, doth find the foregoing to be a true bill of exceptions on behalf of 
said defendant, and that the same contains all the evidence introduced 
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i 
i 

at the trial of said cause, the rulings of the court and exceptions al¬ 
lowed, the instructions of the court to the jury, requests! for instruc¬ 
tions allowed and those denied, with exceptions allowed thereto, and 
that every matter therein contained is true and correct, and the same 
is hereby signed, sealed, certified to, and allowed as a full, true, and 
complete bill of exceptions. i 

Joseph W. Cox, Justice. 

October $nd, 1931. 

On September 28, 1931. 

R. H. McNeill, 

Attorney for Plaintiff. 

Leo A. Rover, 

United States Attorney , Attorney for Defendant. I 

(Indorsement on cover: District of Columbia Supreme Court. No. 
5509. United States of America, appellant, vs. Filodemo G. Balance. 
Court of Appeals, District of Columbia. Filed Oct. 5, 1031. Henry 
W. Hodges, clerk. 
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In the Court of Appeals of the District of 

Columbia 


No. 5509 

j 

i 

United States of America, appellant 

| 

Filodemo G. Balance, appellee 


O.Y APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA j 


BRIEF FOR THE UNITED STATES 


STATEMENT OF FACTS 

Filodemo G. Balance, hereinafter referred i to 

I 

as plaintiff, while in the military service of the 
United States applied for War Risk Insurance 
in the amount of $10,000 payable in equal monthly 
installments of $57.50 in the event of permanent 
and total disability or death occurring while the 
contract was in force. The plaintiff alleged in his 
declaration that he had fully performed his p^rt 

of the contract; that he had paid all premiums due 
and payable thereon and that he became perma¬ 
nently and totally disabled on May 17, 1919, ahd 
that such disability had continued from said date 
and that by reason thereof he became entitled !to 
monthly installments of $57.50 from May 17, 1919, 

to date. | 

0 ) 


i 
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Plaintiff further alleged that he made a demand 
for payment of the same to the Director of the 
United States Veterans’ Bureau who has ref used to 
make payment, and disagreement existed. The plea 
filed on behalf of the United States admitted that 
the plaintiff was employed as a soldier in the army 
of the United States (R. 2); that the plaintiff had 
paid all premiums due on the said contract to in¬ 
clude May, 1919. The defendant, the appellant, 
further pleaded by denying that the plaintiff be¬ 
came permanently and totally disabled as alleged 
and denied each and every allegation of the 
amended declaration with the exception it was 
admitted a disagreement existed. 

The case came on for trial on May 8, 1931, and 
resulted in a verdict for the plaintiff on May 13, 
1931. (R. 28.) A motion for a directed verdict 

made bv the defendant at the close of all the testi- 
mony was denied by the Court and an exception 
noted. (R. 115.) A motion for a new trial was 
filed May 16,1931 (R. 28), and denied by the Court 
June 4, 1931. (R. 30.) Judgment was entered on 

June 4, 1931, and the defendant bv its attomev in 

/ %> %/ 

open court noted an appeal to this Court. (R. 31.) 

PERTINENT STATUTES AND REGULATIONS 

Section 13 of the War Risk Insurance Act (40 
Stat. 555) is, in part: 

That the director, subject to the general 
direction of the Secretary of the Treasury, 
shall administer, execute, and enforce the 
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provisions of this Act, and for that purpose 
have full power and authority to make rules 
and regulations not inconsistent with the 
provisions of this Act, necessary or appro¬ 
priate to carry out its purposes, and j shall 
decide all questions arising under thej Act, 
except as otherwise provided in section! five. 

Section 5 of the World War Veterans’ Act (43 

Stat. 609, 38 U. S. C. 426) is, in part: 

The Director, subject to the general direc¬ 
tion of the President, shall administer,, exe¬ 
cute, and enforce the provisions of this j Act, 
and for that purpose shall have full pdwer 
and authority to make rules and regulations, 
not inconsistent with the provisions of I this 
Act, which are necessary or appropriate to 
carry out its purposes, and shall decide all 
questions arising under this Act; and all de¬ 
cisions of questions of fact and law affecjting 
any claimant to the benefits of Titles II, III, 
or IV of this Act shall be conclusive except 
as otherwise provided herein. I 

(T. D. 20. W. R.) j 

! 

TOTAL DISABILITY 

Regulation No. 11 relative to the definition of 

the term “total disability” and the determination 

«• 

as to when total disability shall be deemed perma- 

nent: j 

Treasury Department, 

Bureau of War Risk Insurance, , 
Washington, D. C., March 9,1918. 

By virtue of the authority conferred j in 
Section 13 of the War Risk Insurance A|ct, 





4 


the following regulation is issued relative 
to the definition of the term “total disabil¬ 
ity" and the determination as to when total 
disability shall be deemed permanent: 

Any impairment of mind or body which 
renders it impossible for the disabled per¬ 
son to follow continuously any substantially 
gainful occupation shall be deemed, in Arti¬ 
cles III and IV, to be total disability. 

‘‘Total disability" shall he deemed to be 

% 

“permanent" whenever it is founded upon 

conditions which render it reasonably cer- 

• ■ 

tain that it will continue throughout the life 

of the person suffering from it. Whenever 

it shall he established that any person to 

whom anv installment of insure.nee has been 
* 

paid as provided in Article IV on the 
ground that the insured lias become totally 
and permanently disabled has recovered the 
ability to continuously follow anv substan- 
tiallv gainful occupation the payment of 
installments of insurance shall be discon¬ 
tinued forthwith and no further install¬ 
ments thereof shall he paid so long as such 

recovered ability shall continue. 

* 

William C. DeLaxoy, 

Director. 

Approved: 

W. G. McAnoo, 

Secretary of the Treasury. 


ASSIGNMENT OF ERRORS 

1. The court erred in denying defendant’s mo¬ 
tion for a directed verdict because of the insuffi- 


0 


ciency of the evidence to establish a prima facie 

i 

case. ! 

2. The court erred in denying defendant’s; mo¬ 

tion for a directed verdict because the evidjence 
affirmatively shows that the plaintiff was not! and 
could not have been permanently and totally!dis- 
abled at the time the contract sued upon lapsed, for 
nonpayment of premiums. j 

3. The court erred in admitting in evidence! the 

report of the commissioner filed pursuant to Law 
Rule No. 76. ! 

i 

4. The court erred in admitting that portion of 

the commissioner’s report headed “War Depart¬ 
ment Records” relating to plaintiff’s pre-war occu¬ 
pation, marital status, applications for enlistment 
in the Navy, educational and military qualifica¬ 
tions. overseas service and military records, and 
in admitting in evidence the summary of the com- 
missioner. ; 

5. The court erred in admitting the report! of 
physical examination of the plaintiff, Filodejmo 
Balance, made bv Dr. Edmund Sr>icer, dated Feb- 
ruary 9, 1929. contained in and referred to in |he 
summary of the commissioner and in admitting! in 
evidence the summary of the commissioner. 

6. The court erred in admitting the report;of 
physical examination of the plaintiff, Filodeino 
Balance, made by Dr. Edmund Spicer, dafjed 
March 14, 1929, contained in and referred to in t|he 
summary of the commissioner and in admitting jin 

I 

evidence the summary of the commissioner. 


i 
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7. The court erred in admitting the report of 
physical examination of the plaintiff, Filodemo 
Balance, made by Dr. A. L. Scheff, dated January 
27, 1922, contained in and referred to in the sum¬ 
mary of the commissioner and in admitting in evi- 
deuce the summary of the commissioner. 

8. The court erred in admitting in evidence the 
report of Veterans’ Bureau Hospital No. 41. dated 
March 21. 1922, contained in and referred to in 
the summary of the commissioner and in admit ling 
in evidence the summary of the commissioner. 

9. The court erred in admitting in evidence the 
report of Veterans’ Bureau Hospital No. 4x. via ted 
July 20, 1922, contained in and referred to in the 
summary of the commissioner and in admitting in 

4> w 

evidence the summary of the commissioner. 

4/ 

10. The court erred in admitting in evidence the 

report of Veterans’ Bureau Hospital No. 41, dated 

November 7, 1922, contained in and referred to in 

the summary of the commissioner and in admitting 

in evidence the summary of the commissioner. 

% 

11. The court erred in admitting the report of 
physical examination of the plaintiff, Filodemo 
Balance, made bv Dr. M. A. Sherer, dated January 
23. 1923, contained in and referred to in the sum¬ 
mary of the commissioner and in admitting in 

evidence the summary of the commissioner. 

« 

12. The court erred in admitting in evidence the 
report of Veterans' Bureau Hospital No. 41. dated 
April 18,1923, contained in and referred to in the 
summary of the commissioner and in admitting in 
evidence the summary of the commissioner. 
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13. The court erred in admitting the report of 
physical examination of the plaintiff, Filodjemo 
Balance, made by Dr. E. C. Brennard, dated!Oc¬ 
tober 9, 1923, contained in and referred to in the 
summary of the commissioner and in admitting in 
evidence the summary of the commissioner, j 

14. The court erred in admitting the report! of 
physical examination of the plaintiff, Filod^mo 
Balance, made by Dr. A. R. Diefendorf, dated 
February 9, 1924, contained in and referred toj in 
the summary of the commissioner and in admitting 
in evidence the summary of the commissioner. 1 

15. The court erred in admitting in evidence the 

i 

report of Veterans’ Bureau Hospital No. 41, dated 
March 27, 1925, contained in and referred to in the 


summary of the commissioner and in admitting jin 

t 

evidence the summary of the commissioner. j 

16. The court erred in admitting in evidence the 
report of Veterans’ Bureau Hospital No. 41, datqd 
December 30, 1925, contained in and referred to in 
the summary of the commissioner and in admitting 
in evidence the summary of the commissioner. j 

17. The court erred in admitting in evidence thb 

report of Veterans’ Bureau Hospital No. 41, dated 
November 2,1926, contained and referred to in the 
summary of the commissioner and in admitting iri 
evidence the summary of the commissioner. j 

18. The court erred in admitting the report of 

i 

physical examination of the plaintiff, Filodemo 
Balance, made by Drs. Myer E. Segal, general med- 


91040-31- 
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ieal examiner; T. R. Preston, M. D., chest special¬ 
ist, and Earl Moorman, M. I)., N. P. specialist, 
dated March 10, 1931, together with special report 
bv 1). Moorman, contained in and referred to in the 
summary of the commissioner and in admitting in 

evidence the summary of the commissioner. 

* 

19. The court erred in admitting the report of 
physical examination of the plaintiff, Filodemo 
Balance, made by Dr. E. J. Whalen, dated March 
10, 1930, contained in and referred to in the sum¬ 
mary of the commissioner and in admitting in evi¬ 
dence the summary of the commissioner. 

20. The court erred in admitting the laboratory 
report, dated March 12,1930, made by the Connecti¬ 
cut State Department of Health, contained in and 
referred to in the summary of the commissioner, 
and in admitting in evidence the summary of the 
commissioner. 

21. The court erred in admitting the report of 
physical examination of the plaintiff, Filodemo 
Balance, made by F. Arthur Emmett, contained in 
and referred to in the summary of the commis¬ 
sioner arid in admitting in evidence the summary of 
the commissioner. 

22. The court erred in overruling the objection 
of the defendant to the hypothetical question pro¬ 
pounded by plaintiff of Dr. M. E. Gardiner, plain¬ 
tiff's witness, and in admitting the answer of said 
witness thereto. 

23. The court erred in overruling the objection 
of the defendant to the hypothetical question pro- 
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i 

i 


pounded by plaintiff of Dr. Thomas Linville, plain¬ 
tiff ’s witness, and in admitting the answer of said 
witness thereto. 

24. The court erred in sustaining the objection 
to the question propounded on cross-examination 
of plaintiff’s witness, Dr. Thomas Linville, j as to 
what evidence, if any, would suffice to compel the 
witness to change his opinion with respect to the 
answer given by him to the hypothetical question 

I 

previously propounded. 

25. The court erred in admitting the answer of 
plaintiff’s witness, Stephen D. Sauchelli, in his 
deposition with reference to the fact that plaintiff 
had worked regularly before the war. 

26. The court erred in admitting the answer of 
plaintiff’s witness, Stephen D. Sauchelli, in his 
deposition with reference to the comparison of 
plaintiff's condition before and after the war! 

27. The court erred in overruling the motiqn of 
the defendant to exclude from the consideration 
of the jury the answers given by Dr. M. E. Gardi¬ 
ner and Dr. Thomas Linville, to the hypothetical 

! 

questions propounded to them by plaintiff. 

28. The court erred in allowing and giving plain¬ 
tiff’s Prayer No. 2. j 

29. The court erred in allowing and giving plain¬ 
tiff’s Praver No. 4. 

30. The court erred in refusing to allow and to 

give defendant’s Prayer No. 3. j 

31. The court erred in refusing to allow and to 

give defendant’s Prayer No. 4. | 
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32. The court erred in refusing to allow and to 
give defendant’s Prayer No. 5. 

33. The court erred in refusing to allow and to 
give defendant’s Prayer No. 8. 

34. The court erred in refusing to allow and to 
give defendant’s Prayer No. 10. 

35. The court erred in refusing to allow and to 
give defendant’s Prayer No. 11. 

36. The court erred in refusing to allow and to 
give defendant’s Prayer No. 15. 

37. The court erred in overruling defendant’s 
motion for a new trial. 

38. The court erred in entering judgment for 
plantiff on the verdict. 

39. And in other respects apparent of record. 

ARGUMENT 

Part I 

This portion of the brief will be devoted to As¬ 
signments of Error, Numbers 3 to 21, inclusive. 
These assignments relate generally to the admis¬ 
sion in evidence of the report of the commissioner 
filed pursuant to Law Rule No. 76; the introduction 
of War Department records and reports of physi¬ 
cal examinations made by physicians, and reports 
of hospitalization of the plaintiff. The Govern¬ 
ment does not object to the report of the commis¬ 
sioner, as such, in its entirety, but only to certain 
portions set forth, infra. In following this order, 
assignments of error numbers 1 and 2 have not been 
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i 
i 

i 

abandoned, but assignments of error numbers 3 to 
21, inclusive, have a material bearing upon the! suffi¬ 
ciency of the evidence to sustain the verdict in 
favor of the plaintiff, in that the major portion of 
the plaintiff’s evidence consists of the report of the 

commissioner, the War Department records* and 

{ 

other reports of physical examination. The only 
medical testimonv introduced at all on behalf Of the 
plaintiff is Dr. M. E. Gardner and Dr. Thomas jLin- 
ville (R. 50 and 61) and these doctors’ opinions and 
testimony are based almost entirely on the records 
and reports of physical examination which thS de¬ 
fendant asserts was not proper evidence and to 
which the objections thereto should have been 
sustained by the Court. 

Defendant’s objections to the report of the com¬ 
missioner are set forth on pages 18, 19, 20, 21, hnd 
22 of the record. The objection to the War De¬ 
partment records was based upon the grounds that 
pre-war occupation, marital status, education, 
knowledge, special qualifications for service wjere 
not pertinent to the issues; that they were irrele¬ 
vant and immaterial and were prejudicial to the 
rights of the defendant. The reports of physibal 
examination and reports of hospitalization w^re 
objected to upon the ground that the reports were 
immaterial, irrelevant, and incompetent (R. 1$) ; 
constituted hearsay evidence and do not provide 
for the cross-examination of the persons who made 
the reports. Objection was further made upon the 
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ground that it was not shown that the physicians 
who made the reports were Government employees 
or that the signatures to the reports are genuine, 
and that they are not made under oath. Objection 
was also made upon the further ground that the 
reports were not properly identified and that they 
contained statements of other parties, including 
the plaintiff in this case, said statements being self- 
serving declarations made in connection with a 
claim on the part of the plaintiff for money to be 
paid by the defendant. 

Writteii objections were filed on April 18, 1931. 
At the time of trial the same objections were raised. 
(R. 14 1 5-47.) The court overruled the objections 
and allowed the reports to be admitted with an 
exception. (R. 49.) 

The defendant contends that these reports of 
physical examination were not competent evidence 
upon the grounds they were not properly identified, 
that tliev were hearsav, not made under oath, and 

% 7 

were irrelevant, incompetent, and immaterial. At¬ 
tention is particularly invited to the fact that the 
War Department records which were admitted in 
evidence (R. 4) contain a number of statements 
which were not pertinent to the issues. The report 
of physical examination by Dr. Edmund Spicer, set 
out on the bottom of page 5 of the record, purports 
to give a brief history of the case. Likewise the re¬ 
port shown on page 6 of the record also gave a his¬ 
tory of the complaints made by the plaintiff. 
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These histories are shown on all the reports of 
physical examinations of the plaintiff, as set Out in 
the record from pages 5 to 18, inclusive. There 
was no proof, for instance, that the repojrt of 
physical examination purported to have been piade 
by Doctor Scheff, on pages 6 and 7 of the record, 
was, in fact, the report filed by A. L. Scheff. Like¬ 
wise, with the exception of Dr. Edmund Spicer, who 
testified on behalf of the defendant (R. 83)1, Dr. 
Ezra Bridge, who testified on behalf of the defend¬ 
ant (R. 82), and Dr. Thomas R. Preston, who testi¬ 
fied on behalf of the defendant (R. 93), there! was 
no showing that the other doctors mentioned in the 
alleged reports were not available as witnesses or 
that the said reports constituted the best evidence 

i 

obtainable. i 

In United States v. James W. Wilson (50 )Ped. 
(2d) 1063) C. C. A. 4, the Circuit Court of Appeals 
held that reports identical with these reportjs of 

i 

physical examinations were not competent jevi- 

i 

deuce and reversed the District Court for! the 
Western District of South Carolina, which :had 
permitted such reports to be introduced in levi- 

i 

deuce. 

In United States v. Hershel Cole (45 Fed. (2d) 
339), C. C. A. 6, which was a War Risk Insurance 

i 

case, the District Court permitted the introduc¬ 
tion of physical examinations after there had been 
deleted from the report the self-serving declara¬ 
tions made by the plaintiff which are herein 
referred to as the history of the case. j 

i 

i 

j i 

i I 
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The case of The Third National Bank and Trust 
Company, Guardian of Thaddeus C. Stewart, v. 
United States was a suit brought in the United 
States District Court for the Southern District of 
Ohio, Western Division, on a War Risk Insurance 
contract. The trial court permitted reports of 
physical examination to be introduced in evidence 
after there had been deleted therefrom the self- 
serving declarations made by the insured. The 
plaintiff took an exception to this ruling and ap¬ 
pealed to the Sixth Circuit Court of Appeals after 
a judgment had been entered in favor of the de¬ 
fendant. On November 11,1931, the Circuit Court 
of Appeals held: 

In the course of the trial the plaintiff 
offered in evidence the official reports of the 
physicians who examined Stewart for the 
Bureau. These reports consisted of the 
findings of the physicians based on their ex¬ 
aminations, with the statements made to 
them bv Stewart at the time the examina- 
tions were made. The court admitted the 
findings but excluded the statements. As 
the physicians themselves were not avail¬ 
able as witnesses, we do not doubt that the 
findings were admissible in evidence under 
established exceptions to the hearsay evi¬ 
dence rule. The basis of these exceptions is 
that the obligation of the officer, coupled 
with his lack of personal interest, gives to his 
findings a sufficient guaranty of trustworthi¬ 
ness to admit them in evidence. United 
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i 


Staies v. Cole, 45 Fed. (2d) 339 (6 C. C. A.) ; 
United States v. Wcscoat, 49 Fed. (2d) 193; 
Wigmore, Vol. Ill, See. 1630, et seq. I There 
is, however, no such guaranty of impartiality 
in the statements of Stewart. They wiere es¬ 
sentially self-serving and were inadmissible 
even if Stewart himself had not testified. 

i 

The eases cited by appellant do not hold dif¬ 
ferently. In United States v. Worley, 42 
Fed. (2d) 197, and United States v. Carlson, 
44 Fed. (2d) 5, the question was not passed 
on. The ruling in United Stales v. Sf\nne//, 
48 Fed. (2d) 150. was based on earlier de- 
eisions in otlier circuits, none of which! went 

further than to admit the facts disclosed bv 

%/ 

the examination. Tliis is also the fulil im¬ 
port of United Statesx. Cole,supra. Rankle 
v. United Stales , 42 Fed. (2d) 804, and The 
Rosalia, 204 Fed. 285, involved opinion evi¬ 
dence based upon facts ascertained by ex¬ 
amination. In United Stales v. Tijrakoieski, 
50 Fed. (2d) 766, the statements were idade 
for the purpose of obtaining* treatment! and 
were admitted as subjective symptoms found 
on examination. United States v. Weskoat, 
supra , holds only that official records ajs to 
faets may l>e accepted in evidence where! the 
persons making the entries are not avail¬ 
able as witnesses. The same courtj in 
United States v. Wilson, 50 Fed. (0d) 
1063, held that it was error to admit 
self-serving declarations contained in jtlie 
reports of the Bureau’s physicians. The 
statements of Stewart, as we have said, were 


9] 04o—:;i- 


i 

i 
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self-serving, and as it was not contended bv 
the Government that his testimony on the 
trial was a fabrication of recent date ( Elli- 
cot I v. Pearl, 10 Pet. 412, 439), we see no 
more reason to receive those statements in 
evidence than to receive statements made to 
a physician to qualify him to testify as an 
expert. These latter statements are clearly 
inadmissible. B. cf 0. R. R. Co. v. Mangus, 
294 Fed. 761 (6 C. C. A.) : Hardg-Burling- 
ham Mining Co. v. Baker , 10 Fed. (2d) 277 
(6 C. 0. A.). 

In this case the reports of physical examinations 
with the self-serving declarations therein contained 
were admitted in evidence over the defendant's 
objection. 

While in the Cole and the Stewart cases, above 
mentioned, the Sixth Circuit Court of Appeals held 
that reports of physical examinations which were 
properly identified were admissible in evidence as 
part of the public records of the Government, they 
expressly held that reports such as were introduced 
in this case were improper. 

Even though the reports of physical examina¬ 
tions, the diagnoses and findings which were part 
of the doctors' records, assuming that the reports 
in this case were properly identified, were admis¬ 
sible in evidence, the court should have deleted 
therefrom the self-serving declarations made bv the 
plaintiff which were highly prejudicial to the inter¬ 
ests of the Government, and which were not made 
under oath, and did not constitute findings of fact 



17 





by officials charged by oath to record findings in his 
official capacity. In this case there was no show¬ 
ing on behalf of the plaintiff that the doctor^ who 

i 

made out the reports of physical examinations! were 
not within the province of the court or that! they 
were deceased, or that such reports constituted the 


best evidence which could be obtained. The! fact 


that a paper is in a sense a public document by rea- 

i 

son of the fact that it is made by a Government offi¬ 
cial and retained in a Government file does! not 

i 

make such document admissible in evidence. ! 


In the case of Birmingham v. Pettit (21 I). C. 
209-213) the court in excluding a report of a Board 
of Boiler Inspectors as to the cause of an explosion 

said in part: ! 

j 

The true distinction, it seems to us, is 

contained in the case of Moore v. Langddn, 2 

Mackey 131. In that case the plaintiff sued 

the defendant for flooding his land with’the 

sewage from LeDroit Park, and as tending 

to prove his case, he offered in evidence a 

letter from the Health Officer of the District 

written some vears before to the defendant 

%/ 

or those in privity with him, stating there 
was a nuisance on Moore’s land caused;by 
the sewage flowing upon it from Barber’s 
premises. The general term held the letter 
was hearsay, and the fact that it was writ¬ 
ten by a Public Officer in the discharge ) of 
his duties could not make it admissible evi¬ 
dence of the truth of the statement of fact 
therein set forth. j 


i 

i 

i 

i 

i 

i 

i 

i 

i 


is 


Iii the ease of Ex Parte La Mantia (206 Fed. 
330) the court said in part: 

This leaves as the only question whether 
there is any competent legal evidence to sup- 
}>ort the commissioner's finding that the 
prisoner is Giovanni Di Lorenzo, as the de¬ 
manding government asserts, and not Gio- 
vanni La Mantia, as he claims. 1 lav out 
of the case the copy of the examination of 
the prisoner and his son Salvatore at St. 
Louis, Januarv 10, 1913, bv the immigration 
authorities, certified under Section 882, Rev. 
Stat. U. S. (U. S. Comp. St. 1901, p. 669), 
because that section only makes it equal to 
the original, which itself would not have 
been competent it produced; also the exami¬ 
nation at Ellis Island bv the immigration 

authorities Februarv 7. 1913. of Maria Di 

* 

Lorenzo, Vito l)e Lorenzo, and Providenzia 
La Fata, which is not certified, nor the tes¬ 
timony of the witnesses proved, by the inter¬ 
preter and stenographer, and which, if cer¬ 
tified and so proved, would not have been 
competent against the prisoner, having been 
taken in a nonjudicial proceeding to which 
he was not a party. Xo question of disputed 
identitv could be established upon such 
evidence. 

If a statement is admissible in evidence merelv 
because made by public officer and recorded in gov¬ 
ernment files, it is obvious that employees of execu- 

-A « 

five departments of the government wittingly or 
unwittingly will and must usurp the functions of 
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the judiciary and result in the admission of itesti- 
monv otherwise barred by the well-established 
rules of evidence. The courts have repeatedly held 

i 

that officers of the executive departments may not 
usurp judicial functions. It was held in thej case 
of United States v. Case ( 49 Fed. 270) that a'find- 

I 

ing made- by officers of the Post Office that a jpost- 

I 

master had been guiltv of malfeasance was inad- 
missible in evidence. The court, in part, stated: 

i 

The evidence, if there was any, on Which 
these findings are based has not beeil re- 

& j 

turned. There is nothing to show what the 
property was that the postmaster is accused 
of retaining improperly, or its value, oi| the 
reasons which induced the officials of j the 
department to make the charges relating 
thereto. The account does not show why the 
commissions are illegal. It contains noth¬ 
ing but the unsupported decree of condem¬ 
nation. If this sweeping and arbitrary 
power is conceded to the officers of the de¬ 
partment. they could as well have made |tlie 
deficiency twice or three times as great as 
it is. They have only to make a charge,; no 
matter how unfounded it may be, and have 
it certified and the postmaster and his bonds¬ 
men are without remedy. Of course, the 
foregoing suggestion is made merely by vj r ay 
of illustration, without intending to inti¬ 
mate that such abuse of power has eyer 
taken place; in the case at bar the officials 
unquestionably acted with entire good faith. 
It is thought, however, that it was not tjhe 
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intention of the law that executive officers 


should be clothed with the power thus to 
usurp the province of court and jury and de¬ 
cide finally and irrevocably questions of fact 
upon ex parte and hearsay statements. Such 
power is not found in the sections of the 

statute referred to. Thev were intended to 

* 

promote the convenience of the departments 
and the courts. If the original of a paper, 
book, or account is evidence, a copy properly 
certified is equallv admissible. Tl was not 
the intention of Congress to admit incompe¬ 


tent evidence under the guise of a certificate. 

c 

The following authorities are in accord with 


these views: U. S. v. Jones, 8 Pet. 2,75: [\ S. 


v. Foraylhe, 6 McLean 584; < 7 . S. v. Be. ford, 
3 Pet. 12: Hoyt v. U. S., 10 How. 109; U. S. 
v. Smith, 35 Fed. Rep. 490; Co.r v. U. S., 6 
Pet. 172,202: Smith v. U. S., 5 Pet. 292; U. S. 
v. Edicards, 1 McLean 467; U. S. v. Potter - 
son, Gilp. 47; V. S. v. Bat tie, Id. 97; Bruce 
v. U. 6’.. 17 How. 437; U, S. v. Eckfordfs 
exrs,, 1 How. 250. 


In the case of Xagle v. The United States (145 
Fed. 302) the Circuit Court, in commenting upon a 
certain certified statement of account admitted in 
evidence by the trial court, in part said: 

The trial judge admitted in evidence a cer¬ 
tified statement of account of Nagle as post¬ 
master at Dunkirk. It stated not only that 
Nagle was charged with the amount paid to 
Link as a laborer, but also added, “for 
which no service was performed." Defend- 
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ants duly excepted. The part quoted is 
manifestly inadmissible. The statute (Rev. 
St., U. s!, Sec. 886 (U. S. Comp. St. 1901, 
p. 670)) contemplates that only the plain 
bookkeeper’s statement of account majy be 
thus certified in place of proof; it doef not 
make judicial officers of the clerks in a de- 

i 

partment who make such entries. 17. S. v. 
Case (D. C.),49 Fed. 270. ! 

To hold that self-serving declarations contained 
in the reports of the plaintiff’s physical examina¬ 
tions were properly admitted in evidence is to 
throw the door wide open to the grossest fraud. 

The statements contained in the reports of physi¬ 
cal examinations of the plaintiff as are set out in 
the record on pages 5 to 18, inclusive, were niade 
in connection with plaintiff’s claim for compensa¬ 
tion, and the plaintiff obviously knew that I the 
greater the disability found by the examining phy¬ 
sicians, the more money he would be entitled tq as 
compensation. His complaints and statement^ as 
to his disabilitv were not, therefore, unbiased! as 

4 , 7 7 

I 

he had abundant incentive for exaggerating his dis- 

o i 

j 

ability at the time of the examination. j 

It is the general rule of evidence that a doctor 
mav testify as to an opinion based on a history of 

i 

a case given to him at the time a patient applies 
for treatment and where there is a motive of the 
patient to correctly inform the doctor as to his 
complaints, but where a suit has been instituted 
and a patient goes to a doctor, not for the purpose 


i 



of treatment but for examination, the opinion of 
the doctor can not be based upon the history given 
by the patient at the time of that examination. 
(Mur nit// v. Edgar Zinc Company, 128 Kansas, 524: 


278 Pacific, 764: 65 A. L. P. 1212. and caso< cited 


on 1219.) 

The plaintiff’s statement contained in the 
of physical examinations as set forth on the 
pages 5 to 18, inclusive, are in the same < 


reports 

record. 


as history given by a patient to a doctor after a suit 


is instituted and should be excluded, for these state¬ 
ments were made at a time, as stated above, when 
the plaintiff was applying for compensation from 
the United States Government. Reports of physi¬ 
cal examination and the records of the War De¬ 
partment were not competent evidence for the rea¬ 
son no proper foundation was laid for their intro¬ 
duction: they contained self-serving declarations, 
hearsav statements, and foreclosed the right of 
cross-examination of the persons making the rec¬ 
ords. The court should have sustained the objec¬ 
tions of the defendant to the introduction of these 


documents. 


Paut I! 


This portion of the brief will be devoted to a dis- 
cussion of the sufficiency of the evidence to sustain 
the verdict in favor of the plaintiff and will cover 
assignments of error numbers 1. 2. 27. and 28, re- 
lating generally to the error of the i \>nrt in denying 
defendant’s motion for a directed verdict because 


! 
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i 

of the insufficiency of the evidence to establish a 
prima facie case and the denial of the motion for a 
new trial. 

The undisputed evidence shows that the plaintiff 
enlisted in the military service of the United States 

* i 

and went to France sometime in 1917, and that the 

7 i 

plaintiff was discharged from military service May 
17, 1919. | 

Plaintiff testified that while in France (R, 36) 
he was gassed one day but did not report it jto the 
doctor because he was on the line and then two or 
three days later he was coughing and reported it to 
the doctor and was sent to Occupation Hospital No. 
4: that he was coughing and had night sweats but 
it seemed the doctors could never tell him what his 
trouble was; that after he returned to this cojmtry 
they discharged him three or four weeks later; 
that his voice was bad all the time and that this 
condition had continued most everv dav since he 

%/ V 

came back. He further testified he did nothipg at 
all for a month and a half after he came back from 
the army. (R. 37.) j 

The records show that the plaintiff was examined 
prior to discharge from military service on May 15, 
1919, and he then stated over his signature that he 
was not suffering from any effects of woundsj, in¬ 
juries, or disease or that he had incurred any 1 dis¬ 
ability or impairment of health in the military serv¬ 
ice. The plaintiff’s immediate commanding officer 
at Camp Upton certified under the same date that 

91040—:?1 4 j 
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the plaintiff had no wound, injury, or disease so far 
as he knew. (R. 5.) The examining surgeon also 
signed a certificate stating that the plaintiff had 
been given a careful physical examination and it 
was found that he was physically and mentally 
sound. (R. 5.) 

Plaintiff testified that after he returned from 


military service he did nothing at all for a month 
and a half: he lived on the $60.00 bonus the Govern¬ 
ment gave him: he then tried to get a job back at 
the clock shop, and he was employed two weeks 
at the Waterbury Clock Company; that previous 
to his military service he was working at the Wa¬ 
terbury Clock Company. (R. 37.) He testified 
that he further worked for the American Legion 
at Waterbury for a period of over eight months, 
after which he traveled looking for a job; that he 
sought a place in the baseball park to sell score 
cards to try to make a living and pay for his room 

rent and meals; that one dav lie went over to the 

* 


Red Cross and thev sent him to the L T . S. Veterans’ 
Hospital No. 21 at New Haven; that finally he pro¬ 
cured a job with a Mr. Curwin who has a country 
store; that he has two gas tanks and sells cigars, 
cigarettes, and ice cream (R. 38) ; that in the morn¬ 
ing he takes care of the newspaper stand and sells 
papers and at noontime he sells ice cream to the 
kids, for there are two or three hundred children 
who cotuc out of school (R. 39). He further tes¬ 
tified that two weeks is the longest period he has 


worked since he came out of the service. 
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i 

i 

i 

i 

i 
j 

On cross-examination (R. 39) tliis witness testi¬ 
fied that after he entered the army he was spnt to 
Fort Oglethorpe in Georgia; that he was gassed 
but doesn't remember the date: he went to a doctor 
who told him it was influenza; the doctor did not 
say anything about gassing: he told him when he 
went to the hospital about being gassed; that he was 
in the hospital a little over a week; that they', gave 
him a pill and sent him to work; that he went with 
the army of occupation in Germany; they fprced 
him to work from sometime in October, 1918,juntil 
Mav, 1919: he was doing dutv for Evacuation Hos- 
pital Xo. 4: that he was a member of the hospital 
force; that he was a laborer putting up tent^ and 
things: that he was a member of Evacuation Hos¬ 
pital Xo. 4 the whole time he was overseas. Hej fur¬ 
ther testified that he was discharged in May, 11919 
(R. 40), and that he was examined by several .doc¬ 
tors just a day or two before he was discharged, or 
maybe the same day: that he was stripped;! one 
doctor examined his eves: another his nose i and 

another his lungs: that he doesn’t know whajt he 

. I 

signed: that he signed millions of statements. ; He 

c? / j 

stated, however, that the doctors did examine ljiim; 
that he went to his home in Waterburv where he 
stayed most of the time; that he would go ajvvay 
everv two or three days: that he doesn’t remeniiber 
how many trips he made: that when he left his home 
he came away for business; that he did not remem¬ 
ber going to Atlantic City; he doesn’t remenjber 
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when he started working for the Waterburv Clock 

Company; he worked there about two weeks but he 

could not be mistaken about that: that he started 

working for the American Legion immediately 

after he left the Waterburv Clock Company; that 

he was there at their club rooms; he stated that 

after he quit the American Legion he stayed right 

in Waterburv; that he sold papers on the corner, 

also sold advertising down at the ball park: that he 

then went to the Red Cross and they sent him to 

* 

Hospital Xo. 41: that he first applied to the Gov¬ 
ernment for compensation when a doctor named 
Mr. Ferrell approached him in the latter part of 
1921. 

Witness stated he had never heard of the Water- 
bury Foundry and Machine Company: that he did 
not file a claim with the Government until 1921. 
Witness was shown an application for compensa¬ 
tion from the Government and asked to examine 
his signature. He stated: “ I recognize that as 
mv signature/’ He stated he told the ladv at the 
Red Cross that he did clock work; he did not tell 
her he was a steward for the American Legion, 
1920. and was still employed there; he stated he ex¬ 
plained td Doctor Ferrell that he had a cough and 
pains in the chest and he expectorated two or three 
times a week for seven months before that; that he 
may have explained it to the nurse; he stated that 
he went to the hospital right after the application 
and stayed there about 18 months and left because 
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they had an ambulance outside to take him tp some 
insane hospital in Marion, Indiana. He further 

i 

stated that he got out of the hospital the second time 
in 1925; he went to Savbrook and lived with one 
Robert Ross; he is now living with some German 
people named Curwin who run a gasoline sjtation 
and restaurant on the outskirts of town. (B. 42.) 

The witness identified his signature on defend¬ 
ant's Exhibit No. 2 which was offered in evidence. 
(R. 108.) Vditness identified his signature dp Ex¬ 
hibit No. 3 which was offered in evidence.! (R. 

i 

110.) He further testified that this morning !(May 

8.19: > 1) he weighed 114 pounds on one scale and 120 

on another, and that it was close to five vearsj since 

* 

he was in a hospital. (R. 44.) j 

The other evidence offered by the plaintiff con¬ 
sisted of reports of physical examination contained 
in the reports of the commissoner to which refer¬ 
ence has been made in Part I of this brief, j The 

first report of physical examination after plain- 

! 

tiff's discharge shown by the commissioner’s report 
is dated February 9, 1921, approximately one!year 
and nine months after the alleged date of pejrma- 
nent and total disability as found by the jury in 
this case. There was no medical evidence offered 
by the plaintiff which shows his physical condition 
on the date of permanent and total disability as 

r 

found by the jury. 

Dr. M. F.. Gardner, a witness on behalf oij the 
plaintiff, testified (R. 50) he examined th~ pjain- 


i 
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tiff only once, which upon cross-examination 
(R. 53) he admitted was Saturday, the ninth, last 
week (May 9. 1931). A hypothetical question was 
propounded to this witness (R. 51) which con¬ 
tained the diagnoses contained in the reports of 
physical examination as disclosed by the commis¬ 
sioner's report (R. 5-18, inc.). This doctor tes¬ 
tified (R. 53) that he examined the plaintiff for 
the purpose of offering testimony; that the exam¬ 
ination consumed an hour and a half. He could 
not determine whether the man's disability, tuber- 
culosis. was arrested or active (R. 54) ; that lie 
could not determine that in an hour's time nor 

could anvone and it would not make any difference 

• * 

how thorough the examination is. He further tes¬ 
tified that he did not consider arrested tubercu¬ 


losis as a total disability (R. 55) and stated that 
this man may do light work. He further stated 
(R. 55): “I do not know when he had tuberculosis 
except from these examinations the doctors said, 
and just bronchitis, I assume, in its incipience was 
tuberculosis." lie stated (R. 56) “that if this 
man had any other disease than tuberculosis he 
might consider him capable of doing some work, 
and this man is said to have had advanced tuber¬ 
culosis through these years. I sav I do not know 
if I would have if I had known this man ten or 
twelve years ago, but I am basing mv knowledge 
on what the other doctors said back in 1918, that 
the man had tuberculosis, that in 1922 he had ad¬ 
vanced tuberculosis, active in the hosoital." 
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It is stated for the information of the Oouft that 

i 

there was no showing at all that the plaintiff had 
tuberculosis in 1918 or at any time while the Insur¬ 
ance contract was in force. 

This doctor testified that the cure for jactive 

tuberculosis was rest and that the patient! with 

1 # ! 

acute pulmonary tuberculosis will continue to get 
worse and worse. (R. *>7.) He further stajted it 
is not the nature of tuberculosis to have a cast con- 

I 

tinue actively over a period of ten vears and the 
man still living. 

.. ! 

Doctor Gardner testified (R. 79) that the! per¬ 
formance of the duties of any regular occupation 

j 

would be detrimental to his health; that the proper 

i 

care for his health would require that he be! sent 
to the mountains, the Adirondacks, or to Deliver, 
and this should be done when a man has aii ad¬ 
vanced case; that has been shown to have been far 
advanced. The entire testimony of Doctor Gard- 

V 

ner was based upon the assumption that the physi¬ 
cal condition of the plaintiff as found by other (doc¬ 
tors did exist and not upon the examination of the 
plaintiff by the witness. 

Dr. Thomas Linville (R. 61) testified as aii ex- 

i 

pert witness on behalf of the plaintiff. A hypo¬ 
thetical question set forth on page 62 of the record 
relates to the diagnosis and reports of physical 
examinations shown by the commissioner's report. 
It is not shown that Doctor Linville at any tjime 
examined the plaintiff. He only gave his opiijion 


i 
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as an expert based upon the findings of others. 
"While the major portion of his opinion is based 
unon tlie fact that the man had active tuberculosis, 
t! e value of his opinion is shown on page 65 of the 
record when it is stated that even thoiurh no activ- 

V- » 

ity of tuberculosis was shown until 1922 he would 

still have the same opinion that the plaintiff was 

nermanontlv and totallv disabled in Mav, 1919. 
^ » * * 

and even though the plaintiff had been examined 
on May 17. 1919. by a competent physician who 
found nothing wrong with him this would not 
change his opinion. This witness’s testimony was 
entirely based upon the reports of physical exami¬ 
nations which were discussed in part I of this brief, 
and which the defendant asserts were incompetent 
evidence and which if eliminated wipe out the tes¬ 
timony* not onlv of this witness hut Doctor Gardner 
• • 

as well. The testimony’ of Doctor Gardner and 

% 

Doctor Linville yvas inadmissible in so far as it con¬ 
tained the history of the case as related to them by 
the plaintiff. (Union Par, llij. Co. v. McMHan, 
194 Fed. 392.) 

The plaintiff offered the testimony of Stephen 
D. Sauclielli yvho testified by deposition fR. 69) 
that yvlien the plaintiff returned ro his home in 1919 
he looked yellowish and had a sort of distant look in 

•l 

his eye. On cross-examination this yvitness testi¬ 
fied that he yvas only’ in his home betyveen two and 
six months yvlien he came out of the armv and he 
couldn't say whether plaintiff yvas employed dur- 
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mg that period or not, but he knew he was working 
for a short while when he lived in witness’^ home 
after he came out of the armv. 

Mr. Anthony William DeMarco testified (R. 72) 
as a witness on behalf of the plaintiff by deposition 
that he saw the plaintiff after he was discharged 
from the army in the spring of 1919 or the |latter 
part of the summer: that he was run down aijd was 

i 

not the same bov that had left for the service. 

Mr. John Grosso testified (R. 75) for the plain¬ 
tiff by deposition that he observed in 1919 tlijit the 
plaintiff was pale looking and nervous and tljiat he 
coughed. 

Mr. Michael Colucci testified (R. 76) fojr the 
plaintiff by deposition that he saw the plaintiff in 
the summer of 1919: that he came over to secb him 

' i 

and he looked the same as he did before he wcjnt to 
the war; that he looked kind of pale and! was 
nervous. 

This concluded the evidence on the part oft* the 
plaintiff. j 

Dr. A. L. Wessling testified (R. 81) by deposi¬ 
tion for the defendant that he examined the plain¬ 
tiff at the time of his discharge and found nothing 
wrong that would incapacitate him; that the jdate 
of his examination was May 15, 1919: that after his 

i 

examination it was the witness’s opinion the man 
was able to work: that he did not find any disability 
of any nature at that time either physical or linen- 

i 

tal; that at that time the plaintiff was able to follow 

i 

continuously any substantially gainful occupation. 


i 
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Dr. Ezra Bridge (R. 82). as well as Dr. Edmund 
Spicer (R. 83) and Dr. James F. Morse, made 
physical examinations of the plaintiff after his dis¬ 
charge from the service. Their testimony is of no 
value to establish a permanent and total disability 
of the plaintiff at the time found 5 / the jury. 

Mr. John P. Wall testified (R. 88) by deposition 
for the defendant that the plaintiff made approxi¬ 
mately $631.25 during his employment at the Far¬ 
rell Foundry & Machine Company; that he started 
in June 10,1920, and left December 25. 1920. 

Mr. Charles Lorenson testified on behalf of the 
defendant (R. 89) by deposition. He stated he was 
foreman for the Farrell Foundry <& Machine Com¬ 


pany. He! identified a paper marked Exhibit C. 
He stated that if the plaintiff had been physically 
incapacitated to perform the duties the company 
would not have kept him in employment over that 
period. 

Mrs. Edith Offer Ladd testified for the defend¬ 
ant (R. 90) by deposition that she filed claim for 
the plaintiff in February, 1921, that she personally 
filled it out. She stated that the insured told her 
he didn’t think he was sick enough to file a claim 
before. 

Dr. Thomas R. Preston, testified (R. 93) on be¬ 
half of the defendant as to an examination made of 
the plaintiff on March 10. 1930. His testimony in 
no way substantiated the finding of the jury in this 


case. 
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Likewise the testimony of Dr. Bernard |A. Mc¬ 
Dermott (R. 99) was of no benefit to the plaintiff. 

The plaintiff’s own admission in defendant’s 
Exhibit No. 2 which he has admitted he signed (R. 
43) and is set forth on page 109 of the j record 
shows that the plaintiff commenced bench work for 

i 

the Clock Company of Waterbury in Juiuj, 1919, 
and continued such employment until Decjember, 
1919. ! 

i 

Defendant’s Exhibit No. 3, identified as having 
been signed by the plaintiff (R. 43) and set |out on 
pages 110 and 111 of the record, states that the dis- 

i 

ability of the plaintiff began about seven months 
ago. This statement is signed on February 9;, 1921, 
and also shows that the plaintiff worked as a;bench 
worker from June 12, 1919, until December,! 1919, 
at a wage of $22.00 per week and as a steward for 

i 

the American Legion commencing in 1920. 

i 

'File statement t hat the disability began 7 njonths 
previous to February 9, 1921, completely coincides 
with the plaintiff’s own testimony of what he told 
Doctor Ferrell. (R. 41.) | 

There is no testimony in this case at all th&t the 
plaintiff was suffering from a disability of aj total 
and permanent nature at the time of his discharge 
from military service. There is no testimony of 
any disability shown except a cough and that the 
plaintiff was pale at that time. His own adniitted 
statements which he corroborated by his testimony 
on the stand shows that this disability commenced 
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seven months prior to February 9, 192i. There is 
no medical'testimony to dispute the testimony of 
Dr. A. L. Wessling (R. 81) who examined the plain¬ 
tiff at the time of his discharge from military 

service. This doctor found no disabilitv. This 

* 

testimony, coupled with the testimony of the plain¬ 
tiff and his written admission in regard to his dis¬ 
abilitv at the time he signed his claim for com- 
pensation, constitute persuasive evidence that the 
plaintiff could not have been suffering from an im¬ 
pairment of mind or body which was permanent and 
total in character at the time of his discharge from 

militarv service. 

% 

The only other evidence to sustain the permanent 
and total disability of the plaintiff is the testimony 
of Doctors. Gardner and Linville. who, however, 
predicate their opinions not on their own findings, 
but unon the findings of other phvsicians. The 
report of the other physicians being incompetent, 
irrevelant, and immaterial, and no basis for the 
foundation being laid, the testimony of Doctors 
Gardner and Linville must be totally disregarded. 

If vou delete from the record all testimony ex- 

%> • 

cept that of persons who actually knew the physical 
condition of the plaintiff at the time of his dis¬ 
charge and disregard tile testimony of those who 
would speculate and guess as to his condition, no 
reasonable-minded person would assert that the 
evidence was sufficient to sustain a finding in favor 
of the plaintiff. 
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In the case of United States v. Harrison et cd. 
(49 Fed. (2d) 227), C. C. A. 4, the insured wa$ hon¬ 
orably discharged from the navy December 30, 
1918. He paid no further premiums on his policy, 
and the grace period expired February 1, 1919. 
He died of tuberculosis February 6,1926. The suit 
was prosecuted by his administrator and the bene¬ 
ficiaries under the policy on the theory that t^ie in¬ 
sured was permanently and totally disabled prior 
to the expiration of the grace period, and thaf| con¬ 
sequently the insurance never lapsed. There Tjvas a 
verdict and judgment for the plaintiffs, and the 
government appealed. The principal exception in 
the case related to the sufficiency of the evidence to 
sustain the verdict. The court stated there was 
general testimony on the part of the insured’s 
father and one of his neighbors that his health, was 
not good, that he was complaining, that he could 
not work much and had lung trouble; but the phy¬ 
sician who treated him in his final illness testified 
that the tuberculosis of which he died was only of 
several months’ standing. The court stated th$t it 
was not satisfactorily established that the insured 
had tuberculosis on February 1,1919, but even if it 
be assumed that he had the disease at that tim^, it 
does not follow that he was totally and permanently 
disabled as a result thereof. There was not suffi¬ 
cient evidence to sustain the verdict and the judg- 

i 

ment was reversed. 


i 
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The case of Nicolay v. United States, 51 Fed. 
(2d) 170, C. C. A. 10, was a suit on a war-risk insur¬ 
ance contract in which the District Court had di¬ 
rected a verdict for the Government on the ground 
that the evidence introduced by the plaintiff was 
insufficient to show a permanent and total disa¬ 
bility while the contract was in force. The evidence 
in the Nicolay case, as set out in the opinion of the 
Circuit Court of Appeals, was as follows: 

He (plaintiff) enlisted in May, 1917. and 
went overseas in April, 1918. lie suffered 
the exposures incident to active service both 
in this countrv and abroad. He had an at- 
tack of bronchitis in March, 1918; his cold 
and cough did not leave him, and he was 
compelled on occasions to fall out while on 
forced marches. He was gassed on Septem¬ 
ber 26, 1918, and the next day received a 
shrapnel wound in the arm. and was evacu¬ 
ated for hospital treatment. His arm re¬ 
mained in a cast until a dav or so before his 

* 

discharge on March 10, 1919. He returned 
to his home on a farm in Kansas, and did a 
little farm work that summer and fall. He 
was not strong, had a cough, raised mucus 
and blood, and his doctor suspected the ex¬ 
istence of tuberculosis and prescribed rest 
and wholesome food. His doctor testified he 
was not then able to do “ stead v, all-da v, hard 
work.*’ In 1920 he took vocational training 
for about ten months; he then attempted to 
look after chicken incubators, but the work 
was too lieavv. In Januarv, 1922, his lungs 


were X rayed by Doctor Owen, X-ray expert, 
and a witness for plaintiff, and the findings, 
summarized as “chronic, active tuberculo¬ 
sis of the left apex.” Doctor Owen believed 
him to be then disabled. 

i 

Following the advice of his doctors, he 
went to New Mexico, and in March, 1928, his 
lungs were again X rayed by Doctor Owen 
with a finding of “chronic, probably inactive, 
tuberculosis of the upper left lobe.” A{ that 
time Doctor Owen did not believe him to be 
permanently and totally disabled. He re¬ 
turned to New Mexico and later came hack 
to his home in Kansas. He did little dr no 
work until 1925. In 1925 he workefl at 
manual labor for a contractor for about eight 
months, but his condition was such that he 
was off from one-third to one-half the time. 

i 

(In his statement to his succeeding employer 
he said lie worked for Maxwell and McBride 
from August 31, 1924, to August 20, 1925.) 
On September 2, 1925, he made written ap¬ 
plication to the Topeka Railway Company 
for a job as bus driver and represented Itliat 
he was in fair health and had never hgd a 
chronic disease, and especially that he | had 
never had consumption. He secured thd job 
applied for and worked for that company 
from September 15, 1925, to December 31, 
1926. His work was irregular, running 
from two to seventeen hours a day, and he 
did not work every day. The undisputed 
record discloses that during those sixteen 
months he worked 3,626 1 /4 hours, an average 
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of approximately eight hours a day, includ¬ 
ing Sundays. * * * There is no evi¬ 

dence that he was favored in his work by 
either his employer or his fellow employees, 
although he testified that he was compelled 
to call for relief many times, and that all 
during this period he ran a temperature, 
had pains in his chest, and a cough accom¬ 
panied by spitting. During the first six 
months of 1927 he drove a bus between 
Kansas City and Topeka, but only worked 
about a third of the time. He was a 
fourteen-hour bed patient at a Government 
hospital from July, 1927, until early in 1929. 
He was a filling-station attendant during the 
last half of 1929, but worked only four or five 
days a week; he was in California for about 
two months, and then returned to the 
Government hospital, where he now is. 

The Circuit Court of Appeals after setting forth 
the above facts stated: 

There is substantial evidence that he was 
a tubercular when he was discharged from 
the Army. There is little doubt that from 
the middle of July, 1927, he has been a sick 
man. The question is not, however, his 
present condition; the question is, what was 
his physical condition on or before May 2, 
1919°? Evidence as to his condition since is 
pertinent but only as it bears upon his con¬ 
dition while his policy was in force. The 
plaintiff’s right to recover depends upon 
whether or not he was permanently and to¬ 
tally disabled in May, 1919; the fact that he 
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i 

i 


was then in the early stages of tuberculosis 
is not conclusive, for we are not required to 
close our eyes to a fact known to most! man¬ 
kind, and that is that many men and wfomen 
are now doing their daily tasks who hive at 
one time been so afflicted. I 

Two factors must be considered, the total¬ 
ity of the disability and its permanence. 
Treasury Department Regulation 20, issued 
March 9,1918, under the authority of Section 
13 of the War Risk Insurance Act (40 Stat. 
399), defines total disability as “any impair¬ 
ment of mind or body which renders it im¬ 
possible for the disabled person to fallow 
continuously any substantially gainful Occu¬ 
pation.” i 

This definition is couched in understand¬ 
able language, and we are aided in construc¬ 
tion bv manv authorities. This court! has 
«/ 

decided that while “substantially gainful 
occupation” means any occupation, as jcon- 
tra-distinguished from the war occupation 
of the insured, Rankle v. United States 
(C. C. A.) 42 Fed. (2d) 804, it must be an 
occupation which the insured is by nature 
fitted for, Barksdale v. United States (<3. C. 
A.), 46 Fed. (2d) 762. * * * 

In this case we are of the opinion that 
there was evidence from which a jury might 
properly have found that the insured was 
totallv disabled on Mav 2, 1919; there was 
some evidence that he was then an active 
tubercular and the record discloses what is 

i 

becoming to be a matter of common kndwl- 


i 
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edge, that active tuberculars should have 
complete rest. But in addition to the dis¬ 
ability being total, it must be permanent. 
If the insured had suffered a broken leg on 
May 1, 1919, or had contracted the scarlet 
fever on that dav, he would have been totallv 
disabled while his policy was in force; but, 
unless he disregarded the advice of his doc¬ 
tors, no one would say that such a disability 
was permanent. 

The same regulation defines permanent 
disability as follows: “ ‘Total disability’ 
shall be deemed to be ‘permanent’ whenever 
it is founded upon conditions which render 
it reasonablv certain that it will continue 
throughout the life of the person suffering 
from it.” 

Unless the plaintiff has produced some 
substantial proof that it was reasonably cer¬ 
tain^ on or before May 2, 1919, that his con¬ 
dition of total disabilitv was one that would 

4 / 

continue throughout his life, the case must 
be affirmed. We can not find anv such sub- 

4/ 

stantial evidence in the record. If, for the 
moment, we disregard the evidence as to the 
succeeding years, we have at best an insured 
in the early stages of tuberculosis. It is a 
matter of common knowledge that many 
such incipient tuberculars respond readily 
to the simple treatment of rest and nourish¬ 
ment; the activity is arrested, and, while 
there will probably always be a susceptibil¬ 
ity of recurrence, they are able to, and do, 
live out their lives following gainful occupa¬ 
tions. On the other hand, there are some 
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that do not respond to treatment, and their 
condition is incurable from the start}. The 
burden of proof is upon the plaintiff j; if his 
evidence leaves it a mere matter of j specu¬ 
lation as to the permanence of his condition 
in May, 1919, he can not recover. Atchison, 
T. & S. F. By. Co. v. loops, 281 U. S. 351, 
50 S. Ct. 281, 74 L. Ed. 896. In Blair v. 
United States (C. C. A. 8) 47 Fed! (2d) 
109, 111, Judge Kenyon said, in affirming 
a judgment against an insured: “For the 
court to find under this evidence that; prior 
to March 31,1919, appellant was totally and 
permanently disabled would be a mere guess, 
unsupported by any substantial evidence.” 
But if we consider, as we must, the evidence 
of the succeeding years, it seems to uslto be 
clear that liis condition in May, 1919, was not 
a hopeless one. In 1922, following the ad¬ 
vice of his doctors, he went to New Mexico, 
and in March, 1923, an X-ray photograph 
was interpreted by plaintiff’s expert as;indi¬ 
cating a present activity. That his condi¬ 
tion was arrested is borne out by ilater 
events. Disregarding the eight months or 
a year he worked for the contractor in 1924- 
25 and the six months he worked as a ^tage 
driver in 1927, and his contradictors state- 
ments which affect the weight of his testi¬ 
mony, the record discloses that he held a 
steady job as a bus driver for nearly sixteen 
months, averaging approximately ejight 
hours a day, including Sundays, and that 
each month of that period he worked a 
substantial part of the time. I 


i 
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While there must and should be a liberal 
construction of this statute and the contracts 
made under it, and while it is unfortunate 
that the plaintiff permitted his policy to 
lapse, we are of the opinion that if the jury 
had found that the plaintiff was perma¬ 
nently and totally disabled on or before May 
%/ •/ % 

2,1919, the verdict would not have found sub¬ 
stantial support in the record. United 
States v. Barker (C. C. A. 9) 36 Fed. (2d) 
556; United States v. Bice (C. C. A. 9) 47 
Fed. (2d) 749. 

It is to be particularly noted that in the Nicolav 
case the evidence showed that on May 2, 1919, the 
plaintiff was then an active tubercular, while in this 
case there is an entire lack of substantial evidence 
showing that the plaintiff, on the date that he was 
found to be permanently and totally disabled bv the 
jury, had tuberculosis. It is obvious that if the 
decision in the Nicolay case is correct there is no 
evidence whatever to sustain the verdict in this 
case. 

In United States v. Blackburn, 33 Fed. (2nd) 
564, C. C. A. 9, the Circuit Court of Appeals re¬ 
versed the District Court for failure to direct a 
verdict in favor of the defendant upon the grounds 
that the evidence was wholly insufficient to sustain 
the verdict. 

The evidence being insufficient to support or jus¬ 
tify a verdict in favor of the appellee, it was the 
duty of the court to direct a verdict. 
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In North Penn. R. v. Commercial Bank, 123 U. S. 
727-733, 31 L. Ed. 287,1. c. 290, the court sai<jl: 

I 

It would be an idle proceeding to siibmit 
the evidence to the jury when they jcould 
justly find only in one way. 

In Midland Valley R. R. Co. v. Fulgham, 104 
C. C. A. 151,181 Fed. 91,1. c. 94, the court statjes: 

i 

Conjecture is an unsound and unjust foun¬ 
dation for a verdict. Jury may not legally 
guess the money or property of one litigant 
to another. Substantial evidence of the facts 

i 

which constitute a cause of action * i* * 
is indispensable to the maintenance of a| ver¬ 
dict sustaining it. j 

In Bo ivditch v. Boston, 101 U. S. 16-18, 25 Li Ed. 
980,1. c. 980, the court states: j 

It is now a settled rule in the courts of the 
United States that whenever, in the trial of 
a civil case, it is clear that the state of; the 
evidence is such as not to warrant a verdict 

i 

for a party and that if such verdict were 
rendered the other party would be entitled 
to a new trial it is the right and duty of j the 
judge to direct the jury to find according to 
the views of the court. Such is the constant 
practice, and it is a convenient one. It saves 
* * * expense. It gives scientific cer¬ 

tainty to the law in its application to jthe 
facts and promotes the ends of justice. 
Merchants’ Bank v. State Bank, 10 Wall. 
604, 637 (19 L. Ed. 1008); Improvement 
Corn pang v. Munson, 14 Wall. 442 (20 L. Ed. 
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867); Pleasants v. Fant, 22 Wall. 116 (22 L. 
Ed. 780). 

In Pleasants v. Fant, 22 L. Ed. 780-783, 89 U. S. 

116, the court states: 

It is the duty of a court, in its relation to 
the jury, to protect parties from unjust ver¬ 
dicts arising from ignorance of the rules of 
law and of evidence, from impulse of passion 
or prejudice, or from any other violation of 
his lawful rights in the conduct of a trial. 
This is done by making plain to them the is¬ 
sues they are to trv, bv admitting onlv such 
evidence as is proper in these issues and re¬ 
jecting all else, by instructing them in the 
rules of law bv which that evidence is to be 
examined and applied, and. finally, when 
necessary, bv setting aside a verdict which 
is unsupported by evidence or contrary to 
law. 

In tlie discharge of this dutv it is the 
province of the court, either before or after 
the verdict, to decide whether the plaintiff 
has given evidence sufficient to support or 
justify a verdict in his favor. Not whether 
on all the evidence the preponderating 
weight is in his favor; that is the business of 
the jury, but conceding to all the evidence 
offered the greatest probative force which 
according to the law of evidence it is fairlv 
entitled to, is it sufficient to justifv a ver- 
diet ? If it does not, then it is the dutv of 
the court after a verdict to set it aside and 
grant a new trial. Must the court go 
through the idle ceremonv in such a case of 
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submitting to the jury tlie testimony on 
which plaintiff relies, when it is clear! to the 
judicial mind that if the jury should! find a 
verdict in favor of plaintiff that Verdict 
would be set aside and a new trial! had? 
Such a proposition is absurd, and accord¬ 
ingly we hold the true principle to be lilia•: if 
the court is satisfied that, conceding all the 
inferences which the jury could ju.dqliab’y 
draw from the testimony, the evidence! is in¬ 
sufficient to warrant a verdict For the 
plaintiff, the court should say so to the 
jury. * * * 

lu Sf. Louis-Sun Francisco Raihnvy Compduy v. 
3/ ills, 70 L. Ed. 979, 271 U. S. 343. the court said: 

To warrant submission of an issue tp the 
jury the evidence should at least point tjo the 
essential fact which the jury is required to 
find in order to sustain the verdict. j 

Tn Schuylkill d’ Dauphin 1 ni prove me nt <& Rail¬ 
road Company v. Munson ct ah, 20 L. Ed. 867, 81 
U. S. 442, the court said: | 

Judges are not required to submit a ques¬ 
tion to a jury unless there is evidence upon 
which a jury can properly proceed to fihd a 
verdict for the party producing it, ujpon 
whom the onus of proof is imposed. ! 

Nor are judges any longer required to Sub¬ 
mit a question to a jury merely because spine 
evidence has been introduced by the pajrtv 
having the burden of proof unless the Evi¬ 
dence be of such a character that it would 
warrant the jury in finding a verdict in favor 

i 

of that party. 
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In Gunning v. Cooley, 74 L. Ed. 720, 281 U. S. 90, 
the court said: 

A mere scintilla of evidence is not enough 
to require the denial of a motion for a di¬ 
rected verdict; there must be evidence upon 
which a jury can properly proceed to find 
a verdict for the party producing it, upon 
whom the onus of proof is imposed. 

There being no substantial evidence to sustain 
the allegations of the plaintiff’s declaration the 
court should have directed a verdict for the de¬ 
fendant. 

Part III 

When the court charged the jury, exception was 

taken to the granting of plaintiff’s prayer No. 4. 

(R. 125.) The jury were instructed that if they 

believed that the work which the plaintiff did, as 

testified to by witnesses, was injurious to his health 

and that it was not possible for him to continuously 

engage in certain work without physical detriment, 

the mere fact that he worked should only be given 

whatever weight thev thought it entitled to in con- 

nection with the other testimony in arriving at 

their verdict as to whether or not such disability 

%> 

was total and permanent and calculated to continue 
during the lifetime of the plaintiff. 

There was no testimony offered in this case that 
the work which the plaintiff did or was capable of 
doing at the time he was discharged from the serv¬ 
ice would be injurious to his health. There was 
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some testimony that a person who was suffering 
from far advanced tuberculosis should not work, 
but there is no testimony at all showing that the 
plaintiff on May 17, 1919, was suffering from far 
advanced tuberculosis. j 

This instruction obviously confused the jufy in 
that it gave them a right to consider the physical 
condition of the plaintiff at a time long after his 
insurance contract had lapsed, and was detrimental 
to the interests of the defendant. There was no 
showing that the plaintiff’s health was injured by 
his employment as a bench worker covering! the 
period from June 15, 1919, to December, 1919, or 
the time that he was employed by the Farrell Foun¬ 
dry and Machine Company covering the period 
June 10, 1920, to December 25, 1920, during which 
period of latter employment he earned $631.2$. 

i 

Part IV 

i 

The court should have granted defendant’s 
prayer No. 4 (R. 126) for the reason that if the 
jury believed that the plaintiff was employed con¬ 
tinuously from June 12, 1920, or thereabout, for a 
period of six months, the plaintiff as a matter; of 

i 

law would not be entitled to a judgment. 

It is believed that the court should have granted 
defendant’s prayer No. 10 (R. 127) for the reason 
the plaintiff may have suffered from active tuber- 

i 

culosis and later recovered, in which event, the ver¬ 
dict should have been for the defendant. This 


i 
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would appear to have been a proper instruction and 
would have greatly assisted the jury in arriving 
at a proper verdict. It states clearly the law ap¬ 
plicable to War Risk Insurance contracts which 
was not properly covered in the charge of the court. 


It is therefore asserted that the 



i o give this 


instruction constituted reversible error. 


For the reasons hereinbefore stated, the judg¬ 
ment in this case should be reversed. 


Respectfully submitted. 

Leo A. Rover, 

United States Attorney. 
John W. Wood, 

Assistant United States Attorney. 
William Wolff Smith, 
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Veterans’ Admin istration. 

C. L. Dawson, 

Attorney , Veterans’ Administration. 
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ON APPEAL FROM THE SUPREME COURT OF 
THE DISTRICT OF COLUMBIA j 


BRIEF FOR APPELLEE j 

I 

STATEMENT OF FACTS j 

i 

i 

This is an action on a policy of war risk term insur¬ 
ance issued bv the United States Government, herein- 
after referred to as the defendant, which policy jwas 
issued to Filodemo G. Balance, hereinafter referred 
to as the plaintiff, said policy being in the sum of jTen 
Thousand ($10,000) Dollars payable in two hundred 
forty (240) equal monthly installments of Fifty-seven 
and 50-100 ($57.50) Dollars in the event of permanent 
and total disabilitv or death occurring while the eon- 


i 

i 


i 
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tract was in force. The plaintiff herein claims he has 
been permanently and totally disabled since May 17, 
1919, the date on which he was discharged from the 
military sendee of the United States of America and 
that bv reason thereof he became entitled to receive 
the sum of Fifty-seven and 50-1(H) ($57.50) Dollars per 
month from said 17th dav of Mav, 1919, to the date of 
the trial of this action. 

The case came on for trial on May 8, 1931, and the 
jury found a verdict for the plaintiff for the full 
amount alleged in his petition. 

The pertinent statutes and regulations are fully set 
forth on pages 2, 3 and 4 of the appellant’s brief. 


ARGUMENT AND AUTHORITIES 


The sole issue in this case was whether appellee was 
totally and permanently disabled on May 17, 1919. 
The principal assignments of error which the appel¬ 
lant asserts all relate to or are based upon, the admis¬ 
sibility of the report of the Commissioner who has 
been designated by the Justices of the Supreme Court 
of the District of Columbia to investigate and report 
upon all suits brought by veterans against the United 
States. Said Supreme Court of the District of Colum¬ 
bia by Law Rule Xo. 76 empowered this Commissioner 
with the authority to settle issues upon proper plead¬ 
ings, subject to review by the Motions Justice; the 
authority to review all pleadings and record evidence, 
interview counsel and determine whether the issues 

raised are of fact or law; if onlv of law he shall so 

% 

report to the Court with reference to authorities 
which will aid in the disposition thereof, and if issues 







5 


of fact lie shall endeavor through conference with 
counsel to obtain an agreed statement of factb to be 
signed by counsel and shall report to the Court wliat 
issues of fact remain to be tried and determined. 

i 

Where issues of fart are raised, ami remain undisposed 
of by such ay reed statement of facts, he shall endeavor 
by conference , to obtain cm agreement to a suinmary 
of the record evidence and report the same j to the 
Court. The evidence objected to is the Commission¬ 
er’s summary of the War Department records, re¬ 
ports of physical examinations made by physicians and 
reports of hospitalization of the plaintiff, which! sum¬ 
mary attorneys for the respective parties hereto stip¬ 
ulated as follows: 44 Tt is hereby stipulated by the par¬ 
ties hereto, by their respective counsel, that tlie an¬ 
nexed summary of record evidence relating to plain¬ 
tiff on file in the War Department and the U. Si Vet- 
ora ns’ Bureau, prepared by the commissioner,; is a 
correct summary of the records therein referred to, 
so far as material to the issue presented in the above 
entitled case, and that said summary may be received 
by the court and the jury in the trial of this case; with 
the same force and effect as if the records summarized 
had been introduced in evidence.” j 

I. is respectfully submitted that by reason of the 
foregoing stipulation filed in this case, the defendant 
is barred and precluded from now objecting to the ad¬ 
missibility of evidence and the other matters as sought 
to be raised in this appeal. 1 

As was held by a federal court relative to the effect 
of a stipulation: “It ought not to be controverted 
that a stipulation between parties to a suit or actjion, 
filed in court, has the same effect and potency as an 
order of the court, being agreed to by the parties, to 


I 

i 
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the same purpose. (See Brookings State Bank v. Fed¬ 
eral Reserve Bank of San Francisco, 291 Fed. 659.) 

However, aside from the stipulation, there is an 
abundance of legal authority for permitting the recep¬ 
tion in evidence of all the items contained in the Com¬ 
missioner’s 1 report. Certainly the defendant is es¬ 
topped to deny the authenticity of the records in ques¬ 
tion, as all the records are the records of the defend¬ 
ant. The stipulation certainly estabishes that fact. 
Wigmore on Evidence hereinafter quoted, as well as 
the numerous decisions set forth herein, is ample au¬ 
thorin' for the admission of the data from the Com- 
missioner’s report. 

The first matters to which tlie appellant’s objection 
is directed relate to the admission of certain record 
evidence relating to plaintiff and on tile in the War 
Department. Appellant objects to these records upon 
the grounds that the pre-war occupation, marital 
status, education, knowledge, and specific qualifications 
of the appellee for military service were not pertinent 
to the issues in the case and were irrelevant, imma- 
trial and prejudicial. 

It will be noted from the definition of permanent and 
total disability, set forth in Treasury Decision dated 
March 9, 1918, as quoted verbatim on pages 3 and 4 
of appellant’s brief, that total disability is based upon 
the ability to follow continuously ami substantially 
gainful occupation. In considering whether or not a 
man is able to follow any or certain given occupations, 
inquiry must be made first into his educational attain¬ 
ments and qualifications. Likewise, his training and 
experience are necessary factors for consideration. It 
cannot be disputed that a man well-trained in an occu- 




I 

i 


pat ion which can he carried on without physical effort 
would not he permanently and totally disabled by rea¬ 
son of a physical disability which prevented hlim from 
performing manual labor, but which in no waylaffected 
his mind or capacity to carry on the particular* mental 
occupation in which he was trained, whereat a man 
with no education, and untrained, would be permanent- 

lv and totally disabled under the same circumstances. 

• • 

That is the reason that it becomes a necessaryjpart of 
plaintiff's affirmative proof in an action on a \yar risk 
insurance policy to show either his educational quali¬ 
fications or the lack of same, and his general framing 
and experience in order that the jury and Court may 
determine whether or not this particular man isiunable 
to follow continuously anv substantially gainful occu- 
pation by reasons of a permanent impairment off mind 
or body. Evidence of such matters as pre-war occu¬ 
pation, special qualifications for service, education, 
knowledge, etc., all of which the appellant objected to, 
tends to serve as a basis for the jury determining 
whether or not this appellee was or was not perma¬ 
nently and totally disabled and is therefore compe¬ 
tent, relevant and material to the issues. 

In S or rile r. (’niter/ States, Circuit Court ojf Ap¬ 
peals, Ninth Circuit, 52 Fed. (2d) 40(>, the Court said: 


“(5) In the instant case, it is clear that Slorvik, 
because of his educational limitations, wals not 
equipped for office work. It is likewise clear,; from 
the foregoing excerpts from the transcript^ that 
he made repeated manful efforts to earn his liv¬ 
ing, and that on several occasions he had tci give 
up plying the only trade he knew—i. e., carpentry 
—because of its deleterious effect upon his health, 
due chiefly to the dust. * * 1 


i 

i 
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“This principle was definitely stated by this 
court in United States v. Rasar, supra, (45 Fed. 
(2d) 545 547): ‘Total disability is not an abstract 
concept. It is not the same in all circumstances 
and under all conditions. It is a relative term, 
and whether it is present in a particular case de¬ 
pends upon the peculiar facts and circumstances 
of that case. The problem of determining whether 
it exists in a given case is concrete and relative— 
not abstract. The mere fact that appellee may be 
able to engage in some light occupation requiring 
very little physical effort, or that he may work for 
short intervals at some character of employment, 
does not imply that he may not be totally disabled 
within the meaning of the World War Veterans’ 
Act 1924, 202, as amended (38 U. S. C. A. 473), 
and its regulations. To be sure, he may not claim 
total disability merely upon the ground that he 
is no longer able to engage in farming, yet if his 
disability renders it impossible for him to pursue 
continuously any gainful occupation for which he 
is physically and mentally qualified, that in law 

amounts to total disabilitv. Under the facts dis- 

• 

closed by the record the case was one for the 
jury.’ ” 


Some of the authorities, which justify the Trial 
Court’s action in admitting tin* medical and hospital 
reports in evidence, are the following: 

McNally v. United States , C. C. A. (8th Cir.) 52 Fed. 
(2d) 440, which was an action on a war risk insurance 
policy and wherein the Court stated: 


“Error is also urged in the admission of the 
signed reports of physicians of the Veterans’ Bu¬ 
reau who had examined the insured. Thev related 
to the actual physical condition of the insured. 


9 


i 

i 

i 

i 

i 

i 


i 

i 


Were these reports properly identified arid suffi¬ 
cient foundation laid for their introduction, they 
would be admissible. U. S. v. Cole (C. C.I.A-) 45 
F. (2d) 339: Runkle v. United States (C.!C. A.) 
42 F. (2d) 804. * * 


# 


Certainly, in view of the stipulation, there can be no 
question as to the identification of these record^ which 
come from the tiles of the defendant. 

In United States v. Wescoat, C. C. A. (4tli Clr.), 49 
Fed. (2d) 193, which was a suit upon a similar con¬ 
tract, the admissibility of certain medical records of 
the War Department were questioned by this satne de¬ 
fendant. The court, in passing upon this very impor¬ 
tant matter, said: j 


“Defendant excepted to the admission ip evi¬ 
dence of a tag, field medical card, and the j enve¬ 
lope in which this card was contained, which were 
identified by plaintiff as having been attached to 
his clothing in a field hospital in France and!worn 
by him when being sent to America with a ^roup 
of disabled soldiers. * * * i 

“We think it perfectly clear that these papers 
and the entries thereon fall within the exceptions 
to the hearsay rule. Tht entries were ma(le in 
regular course by government officials, whose! duty 
it was to record the facts, and who had no rpotive 
to record anything except the truth. They consti¬ 
tute, moreover, the best evidence possibly obtain¬ 
able of tiie observations and opinions of the pu^d- 
ical officers whose signatures appear; for, being 
made at the time of the observations and transac¬ 
tions recorded, they are necessarily more Com¬ 
plete and accurate than could be the memory of 
a physician or surgeon of the details of the hun¬ 
dreds of cases that daily passed before him jin a 

i 

i 


i 
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field hospital a dozen or more years ago. To ex¬ 
clude such evidence and to require disabled vet¬ 
erans in cases such as this to produce the army 
surgeon who treated them would be to deprive 
them of important evidence bearing upon the 
origin of their disability: for it would be practi¬ 
cally impossible for them to locate and produce 
the surgeons who treated them and made the rec¬ 
ords , and, if produced. these surgeons would prob¬ 
ably have no recollection of the matters to which 
the records related' (Italics ours.) 


In United States v. Stanley , C. C. A. (9th Cir.), 48 
Fed. (2d) 150, likewise an action on a policy of war 
risk term insurance, where the admission of the rec¬ 
ords of the Veterans’ Bureau were also questioned by 
this same defendant, the court in that case held: 


“As already stated, the records of the Veterans’ 
Bureau were admitted in evidence over objection 
and exception and the ruling of the court was as¬ 
signed as error. Whatever argument might be 
urged against the admissibility of such records, as 
an original proposition, we feel constrained to fol¬ 
low the unanimous rulings in the different circuits 
which fully sustain the ruling of the court belon*. 

United States v. Worley (C. C. A.) 42 F. (2d) 
197: Runkle v. United States (C. C. A.) 42 F. (2d) 
804: United States v. Cole (C. C. A.) 45 F. (2d) 
339. We will add, however, that the objection was 
a general one, and we are not called upon to con¬ 
sider whether the whole records were admissible 
or whether the court should only have received 
such parts as contain material, specific findings of 
fact. United Statos v. Cole, supra.” 


I 


i 

1 
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i 

l 
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In Clark v. United States, 48 Fed. (2d) 291, the 
United States District Court for the Eastern District 
of Kentucky, in passing upon the question of the ad¬ 
missibility of the same nature of medical reports as 
are in question in this case, stated: j 


“* * * It is urged that the result of thejse ex¬ 
aminations was not admissible in evidence,; but I 
cannot conceive of any reason why it wa(5 not. 
To me they seem the best possible evidence of 
1 i is condition during the time covered bv 'them. 

•j? • i 

% * * 11 


In It amide r. I'ailed Stales , District Court, jEast- 
ern District of Kentucky, decided Februarv 18,11931, 
49 Fed. (2d) (>()(), in finding that the plaintiff] was 
permanently and totally disabled, the Court wrote a 
lengthy opinion, the material portion of which {is as 
follows: i 

i 

I 

i 

“The plaintiff made an application for icom- 
pensation on account of his physical condition 
January, 1920, and lie has been and is now draw¬ 
ing compensation. I want first to present the re¬ 
sults of the examinations made bv the Bureau 
through its physicians upon that application, in 
regard thereto. Question is made as to the! ad- 
missibilitv of such evidence. It is thought {that 
the fact that these examinations were made; for 
compensation purposes renders the results thereof 
inadmissible in evidence in an action on an insur¬ 
ance policy. There is nothing whatever in {this 
consideration affecting their admissibility. Tfhey 
are valuable in determining the truth as to plain¬ 
tiff's physical condition. Tn the case of Unjited 
States y. Golden (C. C. A.) 34 F. (2d) 367, 37]0 it 
was said: i 


I 

i 
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“ 4 The doctors making the “ratings” are of 
course competent witnesses, just as doctors exam¬ 
ining for other purposes are; but it is their testi¬ 
mony that is competent, and not the Bureau’s 
“rating” predicated thereon.’ ” 

In Massey v. United States , 4(5 Fed (2d) 78, the 
court held: 


“* * * The records and documents pertain¬ 

ing to any claim, etc. (such as plaintiff’s) is prop¬ 
erly held confidential as to the public, but as to 
the claimant is not a public disclosure, and is 
within the exception: ‘(a) When in the judgment 
of the director such disclosure would not be in¬ 
jurious to the physical or mental health of the 
claimant.' 38 USCA Sec. 456. This discretion 
the Congress meant, no doubt, should be reason¬ 
ably exercised. Whether claimant has a remedy 
* » 

where denial is clearly arbitrary need not now be 

• * 

determined. In the interest of economy of time 
and expedition of the work of the greatly con¬ 
gested calendar of the federal courts, inspection 
should be encouraged before trial, to the end that 
no delay for examination at trial will be occa¬ 
sioned. It is inconceiyable, under the proyisions 
of this act, where injury would accrue to the de¬ 
fendant by an inspection, beiore trial, of me rec¬ 
ords, reports, papers and documents in its posses¬ 
sion, pertaining to the claim. The purpose of the 
record is not to conceal the truth , but rather to find 
the truth and record the same in the interest of 
riyht and justice. It is a record made by the de¬ 
fendant, submitted to by the plaintiff, in the inter¬ 
est of both parties. ‘It was a relation of benev¬ 
olence established by the Government at consider- 
able cost to itself for the soldier's good.’ Jus¬ 
tice Holmes, in White v. United States, 270 U. S. 
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175, 46 S. Ct. 274, 70 L. Ed. 530. The benevolent 
concept of the government discloses a desire to 
reveal, rather than to conceal, any recorded fact 
relative to the beneficiary. 

“The purpose is to provide a system of relief to 
persons disabled. Title 38 USCA Sec. 432. i Every 
provision of the act exposes a desire to extend aid 
on behalf of the government; it enjoins upoin staff 
employees the duty of aiding beneficiaries, and, 
until disagreement, the Bureau was acting for 
both parties. And since Section 456, supra, pro¬ 
vides (b) that the records, when required by the 
process of court, shall be produced in any pending 
suit, it is obvious that the intent of the Congress 

. was to provide an opportunity for inspection, if 
denied by the Director, to the end that preparation 
may be made before, rather than at, trial, ahd ob¬ 
viate resort to equity by bill of discovery bv the 
beneficiary under the policy.” (Italics ouiis.) 

In Runkle, et al v. United States, C. C. A.j (10th 
Cir.), 42 Fed. (2d) 804, the court held: j 

i 

“* * * if f} ie re p 0r f i s properly identified as 

having been made by a doctor employed by the 
United States government, and that it is his re¬ 
port of a physical examination made of the in¬ 
sured. it is not incompetent. * * * 

“This statute contemplates that those Claim¬ 
ing the benefits of the Act may have access to 
such reports. Such access would be of little! avail 
to the claimants if the reports could not be used 
in court. Moreover, the statute contemplates use 
in court by subjecting them to the process of the 
United States court. Furthermore, the genjerous 
attitude of the government toward the beneficiar¬ 
ies of the Veterans’ Act repels any idea of ia de¬ 
sire to conceal any material fact from the veterans 


i 
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or their beneficiaries. Particularly is this true of 
findings of a physical examination. The standing 
of the doctors employed by the government is as¬ 
surance of the integrity of their reports. In Gon¬ 
zalez v. United States, 298 P. 1003, the district 
court required the government to produce for the 
examination of the plaintiff, in a war risk insur¬ 
ance case, such reports and records. In Evanston 
v. Gunn, 99 U. S. 600, 25 L. Ed. 306, the Supreme 
Court held that the records of meterological sta- 
tions were admissible in evidence, such reports be¬ 
ing of a public character, and made in pursuance 
of public duty. To the same effect, see Mclnerney 
v. United States (1 C. C. A.) 143 F. 729. It is our 
conclusion that, as far as material to the issues, 
the report of Dr. Maguire, if properly identified, 
is admissible.’* 


In McGovern r. United States, 294 Fed. 108, the 
court, in considering Veterans’ Bureau records, held: 


* * * A large part of the evidence con¬ 

sists of reports to the Bureau of War Risk Insur¬ 
ance, and to its successor, the Veterans’ Bureau, 
by defendant’s doctors, repeatedly examining 
plaintiff therefor, and of determinations and ac¬ 
tion upon them by the bureaus. These bureaus 
are vested with statutory authority to examine, 
report, determine, and act in all matters relating 
to the administration of the statute, whether in 
respect to its compensatory or insurance aspect, 
and hence all thereof are public, official judgments 
of a special tribunal, and competent evidence. See 
Evanston v. Gunn, 99 U. S. 666, 25 L. Ed. 306; Mc¬ 
lnerney v. U. S., 143 Fed: 736, 74 C. C. A. 655.” 
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Village of Evanstopi v. Gunn, 99 U. S. 6601 This 
case, which is the leading case in the United Sthtes on 
similar law, concerns the record of the observations 
of a person employed by the United States j Signal 
Service. The Court therein stated: 


< i * 


It may be admitted there is ho stat¬ 
ute expressly authorizing the admission qf such 
a record, as proof, of the facts stated in jit, but 
many records are properly admitted without the 
aid of any statute. The inquiry to be made is, 
what is the character of the instrument fj The 
record admitted in this case was not a private en¬ 
try or memorandum. It had been kept by ja per¬ 
son whose public duty it was to record truly the 
facts stated in it. * * * They are, as we have 
seen, of a public character, kept for publib pur¬ 
poses, and so immediately before the eyes jof the 
communitv that inaccuracies, if tliev should exist, 
could hardly escape exposure. They come, .there¬ 
fore, within the rule which admits in evidence ‘Of¬ 
ficial registers or records kept by persons in pub¬ 
lic office in which they are required, either by 
statute or by the nature of their office, to; write 
down particular transactions occurring ijn the 
course of their public duties or under tlieijr per¬ 
sonal observation.' ” 


The case of Mrlnernrif r. Vnitrd Stairs, C. jC. A. 
(1st Oir.) 143 Fed. 729, was a criminal proceeding 
relating to the destruction of records of the Immigra¬ 
tion Service and Department of Justice. A {ship’s 
manifest was introduced in evidence in order to' show 
the time of arrival of the plaintiff and to identify him 
as the individual in the proceeding. The Court there¬ 
in stated: 


i 
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“We will first consider the question of the ad¬ 
missibility of the manifest. It is urged that the 
manifest in question was not required to be kept, 
and therefore had no force after it had performed 
its function of notifving the immigration office as 
to the number and character of the aliens seeking 
admission to the United States. This point was 
decided against that view in Evanston v. Gunn, 
99 U. S.| 660, 666, 25 L. Ed. 306, where it is said 
that the. admissibility of records kept by public 
officers does not depend upon a statute requiring 
them to be kept. It is also urged that a written 
report was not required by statute, and as to this 
we think it entirely clear, in view of the character 
of what was to be reported, including name and 
general descriptive matter in respect to every 
alien passenger, that the act intended a written 
report. * * 


“It would seem to be settled upon authority 
that a manifest, or a report, like the one in ques¬ 
tion, made by a designated officer under the posi¬ 
tive requirements of a statute regulating the 
manner in which such officer shall discharge a 
quasi public duty, delivered to a proper officer of 
the government which confers the authority and 
imposes the duty, and produced by a proper cus¬ 
todian from the proper government office, so far 
partakes of the character of a public document as 
to become evidence of the facts which it contains 
and which it is by law required to set out. 


“The admissibility of a paper of a public char¬ 
acter would not depend upon its strict regularity. 
If made by authority and under positive law, and 
in accordance with its substantial requirements, 
it would he sufficient. 

“ * # * * The general proposition is sometimes 
made in the books, and it has some support upon 
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the authorities, that, whenever a person is by law 
required to make a report or return of his acts, 
the report is a public record. We need not; accept 
this general and extreme proposition, because it 
must be subject to some qualifications, and the 
admissibility of a given document must, after all, 
largely depend upon its character and the (nature, 
of the facts to which it relates. Here, however, 
there was a positive statutory designation jof the 
commanding officer and the agents of the ves¬ 
sel, and the unquestionable purpose of the act 
requiring a ship’s manifest to contain a list of 
alien passengers with certain descriptive matter 
was to preserve record data for the protection of 
the government and as an aid in the enforcement 
of its laws in the interests of the public good, and 
it therefore goes without saying that such public 
consideration and such authoritative requirement 
clothes the quasi public document or record with 
a force and sanctity which it would not otherwise 
possess. i 

* * * * * # j 

“* * * * Both Greenleaf and Wigmorei treat 
certain required logbook entries as admissible 
against a ship whose master made the entries, and 
against the party about whom the law requires 
the entrv to be made.” i 


i 

To the same effect are: Seattle Tryst Co. v. United 
States, 49 Fed. (2d) 818; White v. United States , 164 
IT. S. 100; Heike v. United States, 192 Fed. 83; By-ck- 
lei/ r. United States , 11 L. Ed. 901; Cliquot v. Ufiited 
States, 18 L. Ed. 116; State v. Spaulding , 60 Vermont 
Reports 228; United States v. Cron , 20 Dist. of Colum¬ 
bia Reports 365; Gurney v. Howe , 75 Mass. 404;; De 
Arntond r. Maesmith, 32 Mich. 231; Sisson v. Cleve¬ 
land etc. R. R. Co., 14 Mich. 497. I 
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Wigmore on Evidence, second edition, Volume 3 has 
a lengthy treatise on the subject of official statements 
and their admissibility in evidence. The material por¬ 
tions to this point are: 


“Rule 31631. * * * In the present exception, 
it is easy to see why it is highly expedient, if not 
practically necessary, to accept the hearsay state¬ 
ment of an official, in certain classes of cases, in¬ 
stead of summoning him to attend and testifv 
‘viva voce' before a court or by deposition before 
a commissioner. The public officers are few in 
whose dailv work something is not done which 
must later be proved in court; and the trials are 
rare in which testimonv is not needed from official 
sources, s Were there no exception for Official 
Statements, hosts of officials would be found de¬ 
voting the greater part of their time to attending 
as witnesses in court or delivering their deposi¬ 
tions before an officer. * * 

“When it is a part of the duty of a public offi¬ 
cer to make a statement as to a fact coming within 
his official cognizance, the great probability is that 

he does his duty and makes a correct statement. 
• * * 

“The fundamental circumstance is that an offi¬ 
cial duty exists to make an accurate statement, 
and that this special and weighty duty will usually 
suffice as a motive to incite the officer to its ful¬ 
fillment. * * * 

“It is clear that no express statute or regula¬ 
tion is needed for creating the authoritv or duty 
to make the statement. The existence of the duty, 
and not the source of its creation, is the sanction¬ 
ing circumstance. Not all, nor the greater part, 
of an officer’s conceded duties are expresslv laid 
upon him by written law. They may arise from 
the oral and casual directions of a superior, or 
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i 

i 

i 

i 

from the functions necessarily inherent in the of¬ 
fice. Where the nature of the office fairly .requires 
or renders appropriate the making and recording 
of a specific statement, that statement is to be re¬ 
garded as made under official duty. * * i *” 

In the case of United States v. Cole , C. C.j A. (6th 
Cir.), 45 Fed. (2d) 339, which involved an action upon 
a policy similar to the one in the instant case, it is 
erroneously cited on p. 13 of appellant’s brief $s being 
an authority for permitting the introduction ojf physi¬ 
cal examinations “after there had been deleted from 

i 

the report the self-serving declarations made by the 
plaintiff.” It will be noted that the Court did hot for¬ 
bid or prohibit the introduction of the exhibits in full 
and containing the history of the plaintiff’s disability 
as given by him. The Court only passed upon the 
reports as introduced, which were without th£ plain¬ 
tiff’s historv. | 


“There was no error in the admission of appel¬ 
lee’s Exhibits H and I. These exhibits consisted 
of two reports of physical examinations! of ap¬ 
pellee each dated April 3, 1923, and sigjned by 
physicians of the Bureau. Only those p^rts of 
the reports which gave specific findings of fact 
were permitted in evidence. The examinations 
were made under the authority of the Director 
(title 38, c. 10, sec. 426, U. S. Code (38 US<pA sec. 
426)) and were taken from the Bureau’s files per¬ 
taining to appellee. It is insisted that thjese re¬ 
ports are (1) confidential and (2) hearsay. We 
cannot agree. They are not confidential or priv- 

iliged when required to be produced in any suit 
or proceeding pending in the United States court 
(title 38, c. 10, sec. 456, clause (b), U. S.j Code, 
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38 USQA sec. 456(b); Gonzalez v. U. S. (D. C.) 
298 F. 1003), and, in fact, no privilege was claimed 
for them in the lower court. Further, we regard 
these reports as exceptions to the hearsay rule. 
They were made by the examining physicians un¬ 
der the sanction of official duty and as and for a 
permanent record of specific facts to be kept in 
the files of the Bureau. See Evanston v. Gunn, 
99 U. SJ 660, 666, 25 L. Ed. 306; White v. U. S., 
164 U. S. 100, 104, 17 S. Ct. 38, 41 L. Ed. 365; Mc¬ 
Govern v. U. S. (D. C.) 294 F. 108, 109, affirmed 
bv the Circuit Court of Appeals 299 F. 302 (C. C. 
A. 1); Runkle v. U. S., 42 F. (2d) 804, 806, (C. C. 
A. 10); Heike v. U. S., 192 F. 83, 94 (C. C. A. 2); 
In re Hirsch (C. C.) 74 F. 928, 930; McTnernev v. 
U. S. (C. C. A.) 143 F. 729, 736; Greenleaf on Ev. 
(12th Ed.) Vol. 1, sec. 484, p. 529; Elliott on Ev. 
vol. 1, p. 505, sec. 405; Jones on Ev. (2d Ed.) p. 
647, sec. 509.” 

The appellant apparently lays his greatest objection 
to the admission of this evidence upon the ground that 
it contained self-serving declarations as given by the 
plaintiff herein to the examining physicians who were 
in the employment of the defendant, which declara¬ 
tions and history were given to each of said physicians 
in order that the physicians might diagnose the plain¬ 
tiff’s condition for the purpose of treating him. It 
is common knowledge that a diagnosis must be based 
to a certain extent upon the history of the disability 
and description of the symptoms as given by the pa¬ 
tient, the extent varying with each disease and in each 
case. Xo physician can diagnose a condition, except 
perhaps a broken bone, without knowing the symp¬ 
toms. This naturallv involves a historv of the dis- 

• % 

ease, and by introducing the full report as given by the 
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physician the jury is allowed to consider all the facts 
upon which the diagnosis is based, and then tje in bet¬ 
ter position having additional knowledge, t|o weigh 
the evidence and grade its quality. 

The diagnosis or final result of the particular find¬ 
ings of a doctor results as a sum total of the. history 
as given and personal observation of the doctor. By 
this means the jury is given the opportunity of weigh¬ 
ing the value of the diagnosis for then they tpo have 
the facts upon which the diagnosis is based and fur¬ 
thermore the defendant has the opportunity if it be¬ 
lieves the history is incorrectly given or in any way 
falsified or fabricated of bringing same out on cross- 
examination and thereby destroying the value of the 
diagnosis. If the history was not included in the evi¬ 
dence submitted to the jury, and there be an error or 
fabrication in the historical facts upon which! it was 
based, then the facts used as a basis could !not be 
touched on cross-examination of the witness when he 
takes the stand. From this it is plainly evident that 
a disclosure of the facts in toto gave the defendant a 
better opportunity to cross-examine the plaintiff, who 
was a witness in this action and it gives the I jury a 
fuller opportunity to consider all facts upon 1 ; which 
the diagnosis is based and thus determine the ,weight 
they will give each particular diagnosis. 

The most that defendant can claim, therefore, is 
damage without injury, as obviously, should the court 
hold there was error, then that error, if error there be 
(which appellee denies), was not sufficient to consti¬ 
tute reversible error. Each of these veterans who is 
seeking benefits in any form from the United 'States 
Veteran’s Bureau is considered a ward of the United 
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States and is invited to come for treatment for all 
disabilities from which he may suffer or from 
which he mav believe he is suffering. The Vet- 
erans’ Bureau doctors are frequently the only doc¬ 
tors who have treated the veteran. They are capable 
men. This is particularly so in this case. Is it just 
for this sovereign power, the United States of Amer¬ 
ica, that asks its wards to come to it for treatment to 
then refuse to permit the disclosure of the findings 
which it makes in so treating such ward? Is this the 
relation referred to in the case of White v. United 
States, decided by. the Supreme Court and reported in 
270 U. S. 175, wherein the relation is described as: 

“The relation of the Government to them (the 
veterans of the World War) if not paternal, was 
at least avuncular?” 

Is this the.“benevolent relation” referred to in Mas¬ 
sey v. United States , supra, wherein the Court stated: 

“The benevolent concept of the government dis¬ 
closes a desire to reveal, rather than to conceal, 

anv recorded fact relative to the beneficiarv?” 

» % 

How can the admission of these records be preju¬ 
dicial to tlie;appellant ? A scanning of the history as 
given to eacli doctor and comparing it with the testi¬ 
mony as given by the plaintiff in the trial of this action 

shows no material variation; one is substantiallv a cor- 

* • 

roboration of the other. Surely the appellant, in fair¬ 
ness to its own physicians, would want the picture 
presented to them for diagnosis to be reproduced for 
the consideration of the jury. 



I 
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These records are similar records to those under 

i 

consideration by this court in the case of Etying II, 
Burgoyne v. United States, No. 5309, decdietl March 
14, 1932, in which the court stated: 

i 

i 

i 

i 

“We presume, however, that the objection to 
the admission of the reports grows out of their 
violation of the hearsay rule. If the reports, the 
tenor and purport of which we are able to gather 
only from some of the statements which j appear 
in the colloquy between the court and counsel, 
were regular Government hospital records made 
bv Government officials whose official duty it was 
to record the facts, we think the point 'against 
their admissibility would not be well taken. Wig- 
more on Evidence, vol. 2, secs. 1420, et. seq'j * * *” 

I 

POINT II 

i 

i 

I 

The hypothetical questions as propounded to Drs. 
Gardner and Linvilie were in all senses proper and un¬ 
objectionable questions. Each question assumed sim¬ 
ilar statements of fact based on the plaintiff's otvn tes¬ 
timony and the records as summarized by the Com¬ 
missioner. 

Tt is staled in appellant’s brief that there is ho tes¬ 
timony showing that the plaintiff had tuberculosis in 
1918, one of the assumed facts upon which Dr.j Gard¬ 
ner stated he based his opinion. It is not contended 
that the plaintiff’s condition had, at that timd, been 
diagnosed as active tuberculosis, or that the pljaintiff 
then knew what was wrong with him, but the pljaintiff 
testified to having had the symptoms of the disease, 
such as night sweats and frequent coughing and gen¬ 
eral weakness. 
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As was said by the court in the case of Starnes v. 

United States , 13 Fed. (2d) 212: 

“The,policy is a contract. In the consideration 
of it every reasonable presumption must be in¬ 
dulged in favor of the plaintiff. He was an en¬ 
listed man, and the whole scheme of war risk in¬ 
surance was designed to benefit men who thus 
served, and who, from any cause during the period 
of their service, became disabled. Great liberality 
of construction must therefore be indulged. If 
this plaintiff can be said to have become totally 
disabled during his service, even though the cause 
of it may be traced back to remote conditions, 
with which his service had nothing to do, I think 
he should recover a judgment here. The very pur¬ 
pose of the insurance was to protect the service 
man against such a misfortune.” 

In United States v. Scott , 50 Fed. Reporter, (2d), p. 

774, it was held: 




The regulations defining permanent and total 
disability have been frequently construed by the 
courts. It has been held that ability to contin¬ 
uously follow a substantially gainful occupation 
implies ability to compete with men of round mind 
and average attainments under the usual condi¬ 
tions of life. United States r. Cox , (C. C. A. 24 F. 
(2d) 944that the words “total and permanent” 
as applied to disability do not necessarily imply an 
incapacity to do anv work at all, United States r. 
EHasson, (C. C. A*.) 20 F. (2d) 821; Angelle v. 
United States, (C. C. A.) 31 F. (2d) 646; that, 
while the burden is on the plaintiff to prove total 
permanent disability, and that such disability 
arose during the life of the policy, mere inability 



I 


I 


I 

I 

i 



on his part to prove the exact time when the dis¬ 
ability occurred, if it began during the lifd of the 
policy, is not fatal, La Marche v. United States, 
(C. C. A.) 2S F. (2d) 828.” j 

i 

The plaintiff testified (R. p. 3G, 37, and 39) las fol¬ 
lows : 


“* * * I have a bad throat. I canj’t talk 

much. I enlisted in the United States Afmv at 
Fort Slocum, in New York. I served overseas. I 
do not remember exactlv the date when I went to 

* i 

France, but I think it was some time in 1917. I 
came back April 27th or 28th, in 1919. Tlikt was 
when I was serving with the army of occupation 
in Germanv. I served in France about eighteen 
months and I came back some time in April|, 1919, 
and I was discharged May 17, 1919. I spent in a 
hospital near about five weeks overseas, bjack of 
the lines. T was badly gassed one day, butj I did 
not report it to the doctor because T was on the 
line, and then two or three days later I was cough¬ 
ing and I reported it to the doctor and the doctor 
sent me to the hospital, to Occupation Hbspital 
No. 4. I know I was there. T received treatment 
at other times while in France, and in Germany, 
too, in Coblenz, with the army of occupation. I 
didn’t know what was wrong with me at that time. 
1 was coughing and had night sweats on almost 
all of mv bodv, but it seemed the doctors would 
never tell me anything about what mv trouble was. 
I was very weak, but I had to work and tfje ser¬ 
geant came to me to report for work. He really 
sent me to the doctor, but he said to go to I work. 
Finallv T got orders to come back from the! other 
side. When we got back to this side they dis¬ 
charged me three or four weeks later. They held 
me for a little while. This weakness showed] itself 


i 

i 


! 

i 
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mostly bv night sweats and coughing. My voice 
was bad all of the time. This condition has con¬ 
tinued most everv dav since I came back, and 
that condition exists with me today and has ex¬ 
isted continually since I got discharged. When L 
got discharged T tried to work. I didn’t know 
what any compensation was, and I had no home, 
and T wanted to live, to try to work, and to see if 
I could work (witness breaks down crying), but I 
couldn’t work. * * * When I went back to my 

old job there was no work I could do then. 1 went 
in almost everv dav in the week and thev gave me 
the old job of putting glasses on the faces of 
watches and at the same time cleaning them. That 
was old and new watches, called Ingersoll watches. 
I left that employment because it was impossible 
for me to work. Every time I would work two or 
three or four hours T would get weaker and weaker 
and weaker and 1 just could not work. 

For mv lungs 1 take all the rest I can, and for mv 
nerves 1 take about a dozen aspirin tablets each 
day. T take the aspirin because I get a terrible 
and awful headache and nothing will stop it until 
I t;>ke something for the headache and fall asleep. 
Two weeks is the longest period that I have 
worked at any one time since 1 have been out of 
the service. I can think of no other place where 

i 

I have worked since I left the Army. * * *” 

It is respectfully submitted by the appellee that the 
testimony of the plaintiff alone was sufficient to take 
this case to the jury and to serve as a proper basis 
for the verdict which the jury brought in for the plain¬ 
tiff in the court below. 

Apellant has made the general objection to both 
hypothetical questions upon the assumption that the 
facts as given in the Commissioner’s report was im- 
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proper. Counsel for plaintiff contends that such facts 
are proper, being in evidence, and can propejrly be 
used as a basis for the hypothetical questions j which 
were propounded to the physicians. 

! 

POINT III | 

i 

There is a most ample amount of evidence to justify 
the Trial Court permitting this case to go to the jury. 

The evidence on this point is so repetitious that only 
a very short summary is deemed necessary. The War 
Department records at the time of discharge show: 
“Heart: Functional; murmur at apex.” They also 
show: 

i 

i 

j 

“Admitted to evacuation hospital No.-- Fort 

Oglethorpe, Ga., February 9, 1918. j 

“Cause of admission: Acute bronchitis, ca¬ 
tarrhal. In line of duty. 

“Disposition: Duty, February 10, 1918. ! 

* * ** • v * * i 

“Admitted to evacuation hospital No. 4,! Fort 
Oglethorpe, Ga., October 15, 1918. 

“Cause of Admission: Influenza,; in line ofiduty. 

“Disposition: Duty, October 18, 1918.” 

Plaintiff testified that he was badly gassed while 

| 

in the service, but didn’t report it to the doctor!. He 
was later coughing and did report that to the doctor 
and was sent to Occupation Hospital No. 4. He was 
coughing and had night sweats on almost all of his 
bodv, but it seemed the doctors would never tell him 
anvthing about what the trouble was. This weakness 
showed itself mostly by night sweats and coughing. 
His voice was bad all the time. This condition con- 


i 


i 



28 


firmed almost every dav since he came back from the 

service and, as testified by the plaintiff, still exists 

with him todav and has existed continnouslv since he 

« * 

was discharged. 

His first employment on his return from the service 
was with the Waterbury (dock Company, which occu¬ 
pation he resumed about three months after his dis¬ 
charge and which he kept for a few weeks. The nature 
of the employment was putting glasses on the faces of 
watches and at the same time cleaning them. He tes¬ 
tified that lip left the employment because it was im¬ 
possible for him to work. Every time he would work 
two or three or four hours he would get weaker and 
weaker and weaker and just couldn’t work; and he tes¬ 
tified that he had to ask the boss to give him some 
other kind of work because that which he was doing 
was too stiff for him; that lie was too sick. 


It was also shown that he worked for tlie Waterburv- 

• 

Farrel Foundry & Machine Company from June 10, 
1920, to December 2o, 1920, and that he was absent a 
considerable amount of time from this employment. 
There was then some testimony of his having worked 
for the American Legion at a salary of $0 a week as 
a steward for a period of about eight months. Plain¬ 
tiff denied that this was a salarv or liiat he was ein- 
ployed as a steward, but stated that the $G was a pure 
gratuity given by the American Legion from its funds 
for the relief of unemployed disabled veterans. He 
stated that during tlie time that he was with the Le¬ 
gion he was ;sleeping in chairs in the lobby of their 
headquarters. 

The first medical examination after his discharge 
was made by Dr. Edmund Spicer, a Veterans’ Bureau 
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doctor, on.February 9, 1921, which diagnosis showed 
bronchitis chronic and laryngitis chronic, with partial 
temporary disability. Subsequent diagnoses as shown 
by the reports of the Veterans’ Bureau physicians, 
which reports were included in the report of tliej Com¬ 
missioner, as found in the tiles of the Veterans’ Bu- 

! 

lean, showed the following: 

! 

j 

“January 27, 1922 — Chronic pharyngitis. 
Prognosis—Fair. Chronic Laryngitis. Prog¬ 
nosis —Guarded. Chronic pulmonary tubercu¬ 
losis , actin'. Pi oguosis — Cnfarorable. Training 
not feasible because of physical and mental con¬ 
dition.” 


Then follows the diagnoses made on March 6, |1922; 
January 27. 1922; October 19, 1922; January 23, ;1923; 
April IS, 1923; October 9, 1923; March 27, 1923, and 
April 12. 1926—each showing various conditions bf ac¬ 
tive* chronic pulmonary tuberculosis, variously |diag- 
nosed as moderately advanced, far advanced, far ad¬ 
vanced class A, and tuberculosis of larvnx. 

On January 16, 1922, the first of a series of peuro- 
psvchiatric or mental examinations was made, eqch of 
which shows an emotional instability variously Idiag- 

• * j c? 

nosed as an acute paranoid condition, delusions of 
per*ecution, hallucinations, sadness and appearance 
of depression, neurosis, anxiety, syndrome, with va¬ 
rious prognoses for this mental condition, ranging 
from favorable to guarded. These examinations ex¬ 
tended over the period up to October 13, 1926. 

Plaintiff spent considerable periods of time in| hos¬ 
pitals and performed only a meagre amount of ivork, 
such as selling newspapers at the baseball park at odd 
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intervals, selling advertising space at the same place 
and long periods of rest when he followed the usual 
tubercular cure of many hours per day in bed. He 
testified that the last five vears of his life have been 
spent living with a friend on a farm where he assisted 
him a few hours a dav in the friend’s gasoline service 
station. 


Then there is the further testimonv of Drs. Gard- 
ner and Linville, in which they answer hypothetical 
questions, based upon evidence the jury had a right 
to believe and each physician believed, according to 
such assumed facts, that the plaintiff Filodemo G. 
Balance was permanently and totally disabled on the 
day of his discharge from the military service on 
May IT, 1919. 


In view of the definition of permanent and total dis¬ 
ability, as stated in the Treasury Decision Xo. 20, and 
set forth on pages 3 and 4 of appellant's biief, the 
evidence as established by the plaintiff herein clearly 
and convincingly establishes a prima facie case of per¬ 
manent and total disability on behalf of the plaintiff 
pursuant to said Treasure Decision and therefore the 
question of permanent and total disability, as alleged 
in plaintiff’s amended declaration, was properly sub¬ 
mitted to the jury. 

The case of Eduards r. Euited States, 53 Fed. (2d) 
(>22, as a suit to recover on a war risk insurance eon- 
tract and at, the trial there was considerable conflict¬ 
ing evidence; as to the veteran’s health from date ol* 
his discharge. The government produced two physi¬ 
cians who examined the veteran in 19*23 and testified 
that they found nothing wrong with him, and upon 
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that testimony the District judge directed a verdict Tor 
tlie defendant and plaintiff appealed. Justice: Soper 
of the Court of Appeals, in reversing the District 
Court, said: i 

i 

“Upon this state of facts, we think the ca;se was 
one for the jury to decide. While the evidence 
was conflicting, it tended to show that the plaintiff 
had become totally and permanently disabled dur¬ 
ing his service in the United States Armv and had 
continued in that state until the time of trial. In 
Carter v. C. S., 49 F. (2d) 221, we approved Reg¬ 
ulation XI promulgated by the Director pf the 
Bureau of War Risk Insurance Act (as amended) 
40 Stat. 555, wherein it is declared that any im¬ 
pairment of body, which renders it impossible for 
the disabled person to follow continuously any 
substantially gainful occupation, shall be deemed 
to be total disability. In that case there was evi- 
deuce tending to show that the soldiei had con¬ 
tracted tuberculosis during the life of the. policy 
and had suffered with it continuously, although he 
had done some work from time to time, ijt was 
pointed out that the word ‘continuously’ Should 
be construed as meaning ‘with reasonable jregu¬ 
larity.' and that the mere fact that an ihsurxl 
may have worked for a substantial period!; d<*es 

not of itself conclusivelv show that he was not 

* 

totally and permanently disabled. The majterial 
question is whether the insured was able to tjollow 
continuously a substantially gainful occupation 
without material injury to his health.” 


In the case of United States r. Acker, 35 Fed.j (2d) 
646, the court held: 
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“ * * * For a disability to be total within the 
meaning 1 of the above referred to provision it is 
not necessarv that the insured's condition be auch 
as to render it impossible for him to engage in 
any substantially gainful occupation. It is enough 
that his condition be such as to render him unable, 
in the exercise of ordinary care and prudence, to 
engage continuously in any substantially gainful 
employment. ‘Appellee's disability was not kept 
from being total by his intermittent business ac¬ 
tivities, if, without the exercise of ordinary care 
or prudence, they were engaged in at the risk of 
substantially aggravating the ailment wi T h which 
he was afflicted.’ ” 

To the same effect are: 

U. S. r. Sliffh, 31 Fed. (2d) 736; 

U. S. v. Scott , 50 Fed. (2d) 774. 

POINT IV 

Plaintiff’s prayer No. 4 was properly charged to 
the jury and defendant’s prayers Xos. 4 and 10 for 
charges to the jury were properly denied by (lie Trial 
Court. 

The appellant in its assignment of errors alleged 
that plaintiff's prayer Xo. 2 was improperly charged 

and that defendant’s prayers Xos. 3, 5, 8, 11, and 15 
were improperly denied, but inasmuch as the appel¬ 
lant has failed to present argument upon the same in 
its brief, it is presumed that the apellant has aban¬ 
doned the same. 

Plaintiff’s prayer Xo. 4, which was charged to the 
jury and which was objected to by the appellant, was 
as follows: 
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“The jury is charged that ability to do some 
work does not indicate in and of itself that 
the plaintiff was not permanently and totally dis¬ 
abled, as contemplated by the law in this cafee. If 
you believe that the work he did as testified to by 
witnesses was injurious to his health and that it 
was not possible for him to continuously Engage 
in said work without physical detriment; the mere 
fact that he worked should only be given whatever 
weight you think it entitled to in connection with 
the other testimony in arriving at your verdict as 

to whether or not such disabilitv was total and 

* 

permanent and calculated to continue duriiig the 
lifetime of the plaintiff.” 


This prayer is, substantially, in accord with the ones 
offered by Plaintiff, in Burgoyne v. United States, 
wherein the learned trial Justice refused them and 

i 

upon appeal this Honorable Court granted Plaintiff 
a new trial in decision rendered under date of ^larch 
14 , 1932 . ! 

j 

Appellant’s objection to this prayer was upoju the 
ground that there was no testimonv offered in this 
case that the work which the plaintiff did or was ca- 
pable of doing at the time he was discharged frofn the 
service was injurious to his health and that conse¬ 
quently said charge obviously confused the jurv.j Ap¬ 
pellant has obviouslv overlooked the testimony of the 
physicians who testified in this case, each of whom tes¬ 
tified that the cure for tuberculosis was rest and!, that 
labor of anv nature or following a continuous and con- 

* . . i 

fined occupation was detrimental to a tubercular! con¬ 
dition. This plainly submitted to the jury the question 
of determining whether or not the occupations which 
the plaintiff performed were detrimental to his health 


i 
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and this charge, as given by the Court, permitted the 
jury to so determine this issue. This charge was in 
accordance with the established law in this jurisdic¬ 
tion, as well as that established by the case of United 
States v. Sligh, 31 Fed. {'2d) 735, and numerous Cir¬ 
cuit Court of Appeal decisions. 

Defendant’s prayer Xo. 4, which was denied by the 
Trial Court to which denial the appellant now objects, 
was as follows: 


“If the jury believe from the greater weight of 
the evidence that the plaintiff was able to follow 
with reasonable continuitv a substantiallvv gain- 
ful occupation from June 12, 1920, or thereabouts, 
and for a period of some six months thereafter, 
you would not be justified in finding a verdict for 
the plaintiff.” 


United States r. Sligh, supra, likewise applies to 
this charge.. In that case the Circuit Court of Appeals 

held that, even though a man did follow a lucrative 
employment for a number of months, which in the 
Sligh case, was from December 9, 1918, to July, 1919, 

at a salarv of $1*25 a month, with an expense allow- 
ance, and then after ten days' sickness he worked from 

July 10, 1919, until April, 1920, at a salary of $200 
to $250 a month, also with an expense allowance, that 
it did not show error in the Court's finding of per¬ 
manent and total disability within the war risk insur¬ 
ance policy. 

Defendant' prayer Xo. 10, which was denied by tne 
Trial Court, is as follows: 
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“If the jury believes from the greater jweight 
of the evidence that the plaintiff may have suf¬ 
fered from active tuberculosis for a number of 
months in 1922, 1923, or about that time,; which 
was totally disabling while in that state, but that 
plaintiff was not totally and permanently disabled 
on or prior to June 30, 1919, and that the tubercu¬ 
losis became arrested and less than totally dis¬ 
abling over a period of years after 1923, of 1924, 
then vou must find a verdict for the defendant.” 

! 

The Court stated that this prayer was rejected, as 
it omitted other possible causes of disability. ! There 
was much testimonv in this case concerning disabilities 
other than tuberculosis, particularly the mental and 
nervous condition, as well as some testimonv of a 

* i 

heart disabilitv. 

• i 

! 

POINT V ! 


The law in this type of case is to be liberalise con¬ 
strued in favor of the veteran. He is entitled -to the 
most favorable view of the evidence and everv reason- 
able presumption must be indulged in favor bf the 
insured. This principle is laid down in the case of 
Stamps r. rafted States, 13 Fed. (2d) 212, in I which 
the Court said: 


“The policy is a contract. In the consideration 
of it every reasonable presumption must pe in¬ 
dulged in favor of the plaintiff. He was an en¬ 
listed man, and the whole scheme of war risk in¬ 
surance was designed to benefit men whb thus 
served, and who, from any cause during the period 
of their service, became disabled. Great liberality 
of construction must therefore be indulged. If 


i 

i 


i 

i 






36 


tliis plaintiff can be said to have become totally 
disabled during his service, even though the cause 
of it may be traced back to remote conditions, with 
which his service had nothing to do, I think he 
should recover a judgment here. The very pur¬ 
pose of the insurance was to protect the service 
man against such a misfortune.’’ 

Sorvik v. United States, supra, likewise lays down 
the same principle in saying: 


* i • 


And in measuring the qantum of evi¬ 
dence necessary to sustain a possible verdict for 
the plaintiff, we must bear in mind the remedial 
purposes of the World War Veterans’ Act (38 
U. S. C. A. para. 4*21 et seq.), which the Courts 
have repeatedly held should be liberally construed 
in favor of the veterans. U, S. r. Eli-asson, (C. C. 
A. 9) 20 Fed. (2d) 821, 824: U. S. V. Sligh , (C. 0. 
A. 9) 31 Fed. (2d) 735, 736, certiorori denied 280 
U. S. 559, 50 S. Ct. 18, 74 L. Ed. 614, U. S. v. Phil¬ 
lips (C. C. A. 8) 44 Fed. (2d) 689, 692; Glazoic v. 
U. S. (C. C. A. 2) 50 Fed. (2d) 178.” 


In Quirk v. United States , 45 Fed. (2d) 631, which 
was also an action on a War Risk Insurance contract, 
the Court said: 


“The United States is not in the insurance busi¬ 
ness for profit, but only for the purpose of protec¬ 
tion to those who offered themselves voluntarilv 

or involuntarilv as sacrifices in its militarv and 

• • 

naval service. Such contracts should be construed 
liberally, so as to afford the protection intende i 
by the statutes. White v. U. S.. 270 U. S. 175, 180, 
46 S. Ct. 274, 70 L. Ed. 530; Peart v. Chase , 13 F. 
(2d) 908 (D. C. W. D. La.); and Starnes v. United 
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States, 13 F. (2d) 212 (D. C. E. D. Tex.). Con 
gress evidently intended that such contracts 
should be construed, as appears by the amendment 
to the War Veterans’ Act of July 3, 1930 (38 U. S. 
C. A., 518), making such contracts incontestable 
except for certain specific reasons named there¬ 


in. 


To the same effect are: U. S. v. Law, 299 Fed. 61, 
266 U. S. 494: U. S. v. Sligh, 31 Fed. (2d) 73a, 277, 
U. S. 582, 280 U. S. 559; White v. U. S., 299 F. 8^5, af 
tinned 270, U. S. 175; U. S. v. Cox, 24 Fed. (2d) 944. 

For the reasons above set forth it is respectfully 

i 

submitted that the plaintiff clearly established a prirna 
facie case of permanent and total disability oh May 
17, 1919, and that such condition has continued to dale, 
and that no error was committed bv the Trial Court 
in the instant case. It is respectfully prayed tli^t the 
j udgment, as rendered, be affirmed by this Couiit. 


Respectfully submitted: 


Warren E. Miller 


Robert H. McNeill 

Attorneys for Appellee 
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